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REAUTHORIZATION  OF  THE  IDEA: 
DISCIPLINE  ISSUES 


TUESDAY,  JULY  11,  1995 

U.S.  Senate, 
Subcommittee  on  Disability  Policy, 
OF  THE  Committee  on  Labor  and  Human  Resources, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2  p.m.,  in  room  SD- 
430,  Dirksen  Senate  Office  Building,  Senator  Frist  (chairman  of  the 
subcommittee)  presiding. 

Present:  Senators  Frist,  DeWine,  Grorton,  Harkin,  Simon,  and 
Wellstone. 

Opening  Statement  of  Senator  Frist 

Senator  Frist.  I  call  to  order  this  hearing  of  the  Subcommittee 
on  Disability  Policy  entitled  "Effects  of  Federal  Policy  on  the  Abil- 
ity of  School  District  Personnel  to  Discipline  Students  with  Disabil- 
ities." 

The  purpose  of  this  hearing  is  threefold:  first,  to  create  a  public 
record  on  the  effects  of  Federal  policy  on  the  ability  of  school  dis- 
trict personnel  to  discipline  students  with  disabilities  who  are  a 
danger  to  themselves  or  others;  second,  to  learn  how  Part  B  of  the 
Individuals  with  Disabilities  Education  Act  might  be  amended  to 
spell  out  the  scope  and  limits  of  educators'  discretion  when  stu- 
dents with  disabilities  are  a  danger  to  themselves  or  others;  and 
third,  to  lay  the  important  groundwork  for  a  continuing  dialogue 
throughout  this  summer  so  that  together  we  will  be  able  to  craft 
provisions  that  will  be  included  in  our  comprehensive  reauthoriza- 
tion of  IDEA  to  be  completed  this  fall. 

I  wish  to  thank  my  colleagues  who  will  be  here  shortly.  Senators 
Gorton  and  Harkin,  for  helping  me  select  witnesses  for  this  hear- 
ing. The  witnesses  today  are  individuals  who  have  expertise  and 
knowledge  about  current  Federal  policy  on  discipline  and  its  ef- 
fects. They  are  individuals  who  have  participated  in  or  observed 
situations  in  which  disciplining  students  with  disabilities  who 
posed  a  danger  to  themselves  or  others  had  to  be  resolved.  And 
they  are  individuals  who  have  pledged  themselves  to  assist  us  in 
finding  a  workable  solution  in  law,  and  in  practice. 

At  the  outset,  I  wish  to  emphasize  that  I  understand  the  concern, 
the  frustration,  the  passion,  the  fear  and  the  resolve  that  brought 
many  people  here  today.  We  all  want  safe  schools.  We  all  want 
teachers  to  be  able  to  teach  and  students  to  be  able  to  learn. 

(1) 


Everyone  in  this  room  is  committed  to  the  provision  of  a  free  ap- 
propriate public  education  for  students  with  disabihties.  Everyone 
in  this  room  must  acknowledge  that  whatever  solutions  we  identify 
and  promote  with  regard  to  students  with  disabilities  who  are  a 
danger  to  themselves  or  others  are  only  a  part  of  the  needed  over- 
all solution. 

We  cannot  substantially  reduce  overall  violence  in  America's 
schools  by  what  is  advocated  today.  We  can,  however,  identify  solu- 
tions that  serve  as  models  for  those  who  must  deal  with  students 
who  are  dangerous,  but  not  protected  by  procedural  safeguards  in 
IDEA  or  by  other  civil  rights  laws. 

Our  mission  this  afternoon  is  limited  in  scope.  We  are  focused 
today  on  students  with  disabilities  who  are  a  danger  to  themselves 
or  others.  We  are  not  focused  today  on  students  who  have  trouble 
paying  attention,  students  who  need  more  guidance  and  super- 
vision when  working  with  peers,  and  students  who  verbally  chal- 
lenge assignments,  directions,  or  reprimands. 

However,  I  will  concede  that  to  the  extent  that  educators  lack  the 
training,  lack  the  resources  and  the  will  to  appropriately  address 
such  behaviors  when  they  first  occur,  such  behaviors  may  be  the 
antecedents  of  dangerous  behavior  later. 

We  are  addressing  current  Federal  policy  with  regard  to  dis- 
cipline when  applied  to  students  with  disabilities  who  are  dan- 
gerous. We  are  looking  for  answers  to  specific  questions:  What  is 
current  policy?  Is  that  policy  really  understood?  Is  that  policy  fol- 
lowed? When  the  policy  is  followed,  does  it  work?  To  the  extent 
that  it  is  not  understooa,  is  not  followed,  or  does  not  work,  how  can 
we  strengthen  it? 

These  are  important,  fundamental  and  reasonable  questions.  I  do 
not  believe  that  we  need  to  abridge  civil  rights  to  get  to  answers. 
I  do  believe  that  unless  we  work  together  and  engage  in  thoughtful, 
tempered  conversation,  a  solution  will  elude  us. 

This  hearing  is  only  the  beginning.  I  commit  the  resources  of  the 
Senate  Subcommittee  on  Disability  Policy  to  continuing  the  dia- 
logue we  began  today.  A  solution — a  solution  that  is  in  everyone's 
best  interest — is  within  our  grasp. 

Three  months  from  now,  I  want  to  be  able  to  look  into  the  eyes 
of  children  with  and  without  disabilities  and  say,  "Come  to  school, 
learn,  make  friends,  and  be  safe."  I  want  to  be  able  to  look  into  the 
eyes  of  parents  of  children  with  and  without  disabilities  and  be 
able  to  say,  "Send  your  children  to  school.  They  will  be  treated  fair- 
ly and  with  respect.  They  will  learn,  and  they  will  be  safe."  I  want 
to  be  able  to  look  into  the  eyes  of  general  and  special  education 
teachers  and  say,  "If  given  new  challenges  to  face,  you  will  be  given 
the  tools  and  help  you  need.  You  will  be  able  to  teach,  to  make  a 
difference,  and  to  feel  safe."  I  want  to  be  able  to  look  into  the  eyes 
of  principals,  superintendents,  and  school  board  members  and  say, 
"We  have  given  you  tools  to  help  you  make  schools  safe;  use  them 
wisely  and  fairly.  Minds  are  at  stake." 

We  have  within  our  power  the  ability  to  make  these  statements 
come  true.  Please,  let  us  accomplish  that,  and  let  us  do  it. 

Let  me  briefly  turn  to  what  our  plans  will  be  today  and  review 
how  we  are  going  to  be  running  the  next  hour  and  45  minutes  or 
so.  To  allow  maximum  time  for  our  witnesses  today,  we  will  follow 


the  policy,  as  is  customary  before  the  Senate  Labor  and  Human  Re- 
sources Committee,  with  regard  to  opening  statements.  Other 
members  who  will  be  coming  in  and  out  of  the  room  will  be  allowed 
to  make  opening  statements  at  the  time  of  their  questions  as  we 
go  through  the  process.  We  therefore  will  proceed  directly  with  the 
first  panel. 

In  the  interest  of  fairness  to  our  witnesses  and  to  our  colleagues, 
I  ask  that  my  fellow  members  keep  their  remarks  to  5  minutes  per 

f)anel.  I  urge  witnesses  to  make  their  statements  brief,  trying  to 
imit  them  to  about  5  minutes.  We  will  be  using  the  light  system, 
and  all  witnesses'  full  statements  will  be  entered  into  the  record. 

The  hearing  record  will  remain  open  for  individuals  who  would 
like  to  submit  written  testimony,  no  more  than  10  pages,  regarding 
Federal  policy  on  disciplining  students  with  disabilities  who  are  a 
danger  to  themselves  or  others  until  August  11,  1995.  At  that  time, 
the  hearing  record  will  be  closed. 

In  the  interest  of  time,  Senator  Harkin  who  is  now  involved  in 
another  issue  and  will  be  with  us  shortly,  and  has  asked  that  his 
counsel,  Bob  Silverstein,  be  allowed  to  read  his  opening  statement. 
That  way,  when  Senator  Harkin  arrives,  we  will  be  able  to  proceed 
directly  with  questioning. 

Mr.  Silverstein? 

Opening  Statement  of  Senator  Harken 

Mr.  Silverstein.  This  is  Senator  Harkin's  opening  statement. 
The  purpose  of  this  hearing  is  to  examine  whether  the  Individuals 
with  Disabilities  Education  Act  supports  or  impedes  the  abilitv  of 
teachers,  administrators,  and  school  officials  to  maintain  a  school 
environment  that  enhances  student  achievement  and  citizenship, 
provides  for  meaningful  parent  involvement  and  participation,  and 
is  safe  and  conducive  to  learning  for  all  children,  including  children 
with  disabilities. 

In  other  words,  does  IDEA  support  the  achievement  of  our  Na- 
tional Education  Goals,  and  if  not,  what  changes  should  we  make? 

This  issue  is  every  important  to  me.  My  13-year-old  daughter 
Jenny  attends  public  schools.  My  constituents  tell  me  that  the  pro- 
liferation of  violence  in  schools  is  among  their  greatest  concerns. 
Parents  with  disabled  children  express  tne  same  concern.  In  fact, 
many  parents  with  disabled  children  tell  me  that  their  concern  is 
even  more  pronounced  because  many  of  their  children  are  likely  to 
be  the  victims  of  violence  and  teasing  and  are  often  highly  distract- 
ible. 

We  all  support  efforts  to  make  our  schools  safer  and  more  condu- 
cive to  learning.  As  this  hearing  proceeds,  it  is  my  hope  that  we 
can  keep  the  hyperbole  to  a  minimum.  This  subcommittee,  which 
I  chaired  for  8  years,  has  a  history  of  developing  broad-based,  bi- 
partisan consensus  solutions  to  issues  addressing  people  with  dis- 
abilities. If  we  remain  constructive,  and  we  recognize  the  concerns 
raised  by  all  witnesses,  I  am  certain  we  can  achieve  a  well-rea- 
soned solution  that  increases  the  likelihood  that  the  National  Edu- 
cation Goals  will  be  achieved  for  all  children,  including  children 
with  disabilities. 

I  would  like  to  share  with  the  witnesses  some  of  the  issues  that 
I  expect  will  be  explored  during  this  hearing.   Should  we  trust 


teachers,  administrators  and  school  officials  by  providing  them 
with  flexibility  and  discretion  to  maintain  a  school  environment 
that  is  safe  and  conducive  to  learning?  Should  that  trust  and  dis- 
cretion be  unfettered  and  without  accountability?  Should  we  trust 
parents  and  expect  that  they  will  provide  critical  input  into  the 
needs  of  their  disabled  children  and  the  best  approaches  for  ad- 
dressing these  needs?  Should  that  trust  be  unfettered  and  the 
input  followed  without  question? 

The  U.S.  Supreme  Court  concluded  that  IDEA  does  not  ham- 
string school  officials  in  the  exercise  of  discretion  to  maintain  a 
school  environment  that  is  safe  and  conducive  to  learning.  In  pre- 
vious hearings  we  heard  testimony  from  educators  both  reaffirming 
and  questioning  this  conclusion.  Why  are  educators  on  both  sides 
of  this  issue? 

IDEA  was  enacted  20  years  ago  because  Congress  and  the  courts 
found  that  over  one  million  children  with  disabilities  were  denied 
any  education  by  school  officials.  Fifty  percent  of  our  disabled  chil- 
dren were  denied  appropriate  education,  and  82  percent  of  children 
with  mental  illness  were  denied  appropriate  services. 

Congress  also  found  that  the  arbitrary  use  of  discipline  by  school 
officials  was  the  major  strategy  used  to  exclude,  segregate  and 
deny  services  to  disabled  children. 

Today,  the  number  of  exclusions  is  down  considerably.  Segrega- 
tion is  down,  but  still  far  too  high,  and  many  more  children  are  re- 
ceiving a  free  appropriate  public  education.  However,  implementa- 
tion of  IDEA  is  uneven.  Too  many  parents  are  still  forced  to  use 
procedural  safeguards  available  to  them  because  of  the  failure  of 
school  officials  to  provide  a  free  appropriate  public  education. 

Should  these  realities  be  taken  into  consideration  in  devising  our 
solutions? 

In  determining  the  appropriate  placement  for  a  disabled  chil- 
dren, school  officials  must  take  into  consideration  the  education 
and  nonacademic  benefits  of  a  placement.  When  necessary,  supple- 
mentary aids  and  services  are  provided,  and  the  teacher  receives 
necessary  training. 

School  officials  must  also  take  into  consideration  the  impact  of 
placement  on  the  education  of  nondisabled  students. 

To  what  extent  is  the  problem  of  disruptive  disabled  children  in 
reality  the  failure  of  school  officials  to  provide  teachers  with  the 
necessary  supports,  tools  and  training  to  do  their  job? 

Should  a  child  with  a  disability  who  engages  in  inappropriate  be- 
havior be  punished  when  the  child's  inappropriate  behavior  is  re- 
lated to  the  school  district's  failure  to  provide  the  basic  floor  of  op- 
portunity to  which  the  child  is  entitled  under  the  Equal  Protection 
Clause  of  the  14th  Amendment  of  the  U.S.  Constitution. 

When  a  disabled  child  receives  an  education  conducive  to  learn- 
ing, that  is,  special  ed-related  services  and  behavioral  management 
strategies  specified  in  his  or  her  lEP,  from  qualified,  well-trained 
teachers,  how  often,  if  ever,  does  a  parent  of  a  disabled  child  ques- 
tion the  authority  and  decisions  made  by  school  officials,  including 
decisions  to  change  placements  and  use  teaching  strategies,  includ- 
ing suspensions,  that  teach  their  child  responsibility  and  citizen- 
ship? Why  is  it  that  there  can  be  two  schools  in  the  same  commu- 
nity, serving  exactly  the  same  types  of  children,  and  one  school  will 


have  a  zero  suspension  rate  of  disabled  children,  and  the  second 
school  will  suspend  100  disabled  children  per  year? 

When  a  disabled  child  is  removed  from  his  or  her  current  place- 
ment because  of  dangerous  or  disruptive  behavior,  where  is  he 
moved  to?  What  is  the  likely  impact  on  the  child  in  the  new  envi- 
ronment? What  is  the  impact  on  other  children  in  that  environ- 
ment? 

One  of  the  most  common  reasons  disabled  children  drop  out  of 
school  is  because  of  suspension  or  expulsion.  According  to  a  1992 
study  conducted  in  the  U.S.  Department  of  Education,  children 
with  mental  illness  who  drop  out  of  school  have  a  postschool  arrest 
record  of  73  percent,  and  the  percentage  for  learning-disabled  stu- 
dents is  62  percent.  Will  the  unintended  effect  of  expelling  disabled 
children  and  ceasing  services  for  them  be  increasing  the  crime  rate 
and  creating  new  clients  for  the  juvenile  justice  system? 

I  look  forward  to  hearing  from  the  witnesses. 

Thank  you,  Mr.  Chairman. 

Senator  Frist.  The  purpose  of  the  first  panel  is  to  describe  and 
explain  current  Federal  policy  with  regard  to  students  with  disabil- 
ities who  are  a  danger  to  themselves  or  others.  In  addition,  the 
panel  will  review  for  us  a  recent  survey  conducted  by  the  National 
Urban  Reform  Network  on  the  extent  to  which  students  with  dis- 
abilities are  represented  in  a  population  of  students  who  pose  a 
danger  to  themselves  or  others  in  several  large  urban  areas. 

The  first  witness  today  is  Nancy  Jones  of  Washington.  She  is  a 
legislative  attorney  with  the  Congressional  Research  Service, 
American  Law  Division.  Joining  her  on  this  first  panel  is  Dr.  Carl 
Cohn,  superintendent  of  the  Long  Beach  Unified  School  District 
and  a  member  of  the  National  Urban  Reform  Network. 

I  appreciate  both  of  you  being  here. 

Ms.  Jones? 

STATEMENT  OF  A  PANEL  INCLUDING  NANCY  JONES,  STAFF 
ATTORNEY,  AMERICAN  LAW  DP^ISION,  CONGRESSIONAL  RE- 
SEARCH SERVICE,  WASHINGTON,  DC;  AND  CARL  COHN,  SU- 
PERINTENDENT, LONG  BEACH  UNIFIED  SCHOOL  DISTRICT, 
LONG  BEACH,  CA 

Ms.  Jones.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
honored  to  be  here  this  afternoon  to  discuss  the  current  State  of 
the  law  regarding  the  Individuals  with  Disabilities  Education  Act 
and  the  discipline  of  children  with  disabilities.  I  have  submitted 
prepared  testimony  for  the  record  which  I  will  now  summarize. 

Under  current  law,  children  with  disabilities  are  not  immune 
from  disciplinary  procedures,  but  neither  are  those  procedures 
identical  with  those  applicable  to  children  without  disabilities.  In 
order  to  understand  these  similarities  and  differences,  it  is  impor- 
tant to  take  just  a  few  minutes  to  examine  IDEA's  background, 
statutory  language,  administrative  interpretation,  and  judicial  in- 
terpretation. 

I  should  emphasize  that  the  actual  process  by  which  disciplinary 
procedures  are  applied  is  a  mix  of  all  of  these — of  statutory  lan- 
guage, administrative  language  and  judicial  interpretation. 

IDEA  was  originally  enacted  in  1975  to  provide  grants  to  the 
States  for  the  education  of  children  with  disabilities.  Its  legislative 


history  indicates  that  one  of  the  primary  motives  for  its  enactment 
was  the  fact  that  children  with  disabilities,  particularly  children 
who  were  emotionally  disturbed,  often  failed  to  receive  an  edu- 
cation. 

In  order  to  ensure  that  such  children  receive  access  to  an  edu- 
cation, IDEA  contains  significant  due  process  protections  for  chil- 
dren with  disabilities  and  their  parents  or  guardians.  As  a  result, 
it  is  a  mix  of  a  grant  statute  and  a  civil  rights  statute. 

It  does  not  contain  a  specific  section  that  relates  to  discipline, 
but  the  due  process  protections  do  contain  a  "stay-put"  provision 
which  is  at  the  center  of  this  current  debate  on  discipline.  The 
"stay-put"  provision  requires  that  during  the  pendency  of  proceed- 
ings conducted  during  a  due  process  hearing  or  any  due  process 
procedure,  unless  the  State  or  local  educational  agency  and  parents 
or  guardians  agree  otherwise,  the  child  will  "stay  put"  in  the  cur- 
rent educational  placement. 

The  U.S.  Supreme  Court  in  a  1988  decision,  Honig  v.  Doe,  exam- 
ined the  statutory  scheme  and  found  that  there  was  no  exception 
for  dangerousness,  but  noted  that  the  schools  were  not  powerless 
to  deal  with  dangerous  children.  They  found  that  Congress  did  not 
leave  school  administrators  powerless,  but  it  did  deny  school  offi- 
cials their  former  right  to — and  I  am  quoting  from  the  Court — "self- 
help"  and  directed  that  in  the  future,  the  removal  of  children  with 
disabilities  could  be  accomplished  only  with  the  permission  of  the 
parents  or,  as  a  last  resort,  the  courts. 

Having  said  that  as  background,  I  would  like  to  walk  through 
how  the  procedure  actually  works.  The  Department  of  Education 
has  published  a  chart  which  is  in  the  back  of  my  testimony,  and 
which  they  also  kindly  had  blown  up  here  for  the  members'  use. 
We  are  going  to  walk  through  that,  and  I  think  it  will  give  you  a 
good  idea  of  how  this  works  in  practice. 

There  are  four  different  factual  situations  that  can  give  rise  to 
different  legal  requirements.  Under  any  of  these  situations,  a 
school  may,  without  violating  IDEA,  immediately  suspend  a  stu- 
dent for  up  to  10  school  days  if  he  or  she  engages  in  behavior  that 
is  subject  to  discipline.  The  school  district  then  makes  a  determina- 
tion as  to  whether  the  student's  conduct  is  a  manifestation  of  that 
student's  disability. 

Now,  in  the  first  factual  situation,  you  do  not  have  firearms  in- 
volved, and  the  student's  conduct  is  a  manifestation  of  that  stu- 
dent's disability.  In  that  situation,  the  school  may  initiate  a  change 
in  placement  but  may  not  expel  or  suspend  the  student  for  longer 
than  10  days.  If  the  parents  or  guardians  disagree  with  the  school's 
decision,  they  can  request  a  due  process  hearing.  This  is  the  left- 
hand  side  of  the  chart,  following  along. 

During  this  process,  if  the  parents  request  a  due  process  proceed- 
ing, the  child  stays  in  the  then  current  educational  placement  un- 
less the  school  district  goes  to  court  to  get  an  injunction  to  change 
that  placement. 

The  second  factual  situation  is  also  on  this  chart,  and  it  goes  on 
the  right-hand  side.  That  similarly  does  not  involve  firearms,  but 
the  student's  conduct  is  determined  there  not  to  be  a  manifestation 
of  the  disability.  In  that  case,  the  school  may  suspend  or  expel  the 
student,  but  tney  must  continue  to  provide  educational   services 


under  IDEA  since  the  Act  has  been  interpreted  to  require  that  all 
children  with  disabilities  receive  an  education. 

Again,  if  the  parents  disagree  with  the  school's  decision,  they  can 
request  a  due  process  hearing.  During  this  process,  the  student  re- 
mains in  the  current  educational  placement  until  the  dispute  is  re- 
solved unless  the  school  district  gets  a  court  order  to  change  place- 
ment or  the  parents  and  school  agree  to  another  placement. 

Senator  Simon.  Could  you  give  us  an  example  of  each  of  those 
two  alternatives? 

Ms.  Jones.  What — where  there  is  a  manifestation  and  where 
there  is  not? 

Senator  Simon.  Yes. 

Ms.  Jones.  Yes,  sir.  When  there  is  a  manifestation — and  I  think 
this  is  an  example  that  was  given  fairly  recently — let  us  say  a  child 
who  is  fairly  retarded  brings  a  gun  to  school  and  says,  "Look, 
teacher,  look  what  I  brought."  This  is  a  gun  situation,  but  I  think 
it  is  applicable  in  the  situation  as  a  manifestation.  At  that  point, 
the  teacher  says,  "Oh,  my  goodness,  what  do  I  do?"  and  gets  the 
gun  away  from  the  child,  determines  that  the  child,  who  does  not 
have  a  lot  of  intellectual  abilities,  had  picked  up  the  gun  from  the 
parents'  dining  room  table  and  had  just  brought  it  in  because  he 
thought  it  was  interesting  and  had  no  idea  of  what  he  was  really 
doing.  In  that  case,  that  particular  act  would  be  considered  to  be 
a  manifestation  of  that  child's  disability  because  he  was  unable  to 
know,  really,  what  he  was  doing,  and  it  manifested  from  that. 

Where  it  is  not,  if  you  had  a  child  who,  let  us  say,  was  mobility- 
impaired  and  decided  he  was  going  to  hit  someone  in  the  eye  be- 
cause he  didn't  like  what  they  said,  that  would  be  an  example  of 
something  that  would  probably  not  be  related  to  that  particular 
disability. 

Is  that  helpful.  Senator? 

Senator  Simon.  Yes.  Thank  you. 

Ms.  Jones.  You  are  welcome. 

The  next  two  situations  involve  children  who  bring  firearms  to 
school,  and  this  change  is  the  result  of  amendments  were  made  to 
IDEA  last  year  which  make  the  scenario  a  little  diflFerent  where 
you  have  firearms  involved. 

If  a  student  with  a  disability  brings  a  firearm  to  school,  the  stu- 
dent may  be  suspended  for  up  to  10  school  days,  and  then  you  have 
an  lEP  team — that  is,  an  individualized  education  program  team — 
convened  to  determine  if  there  should  be  an  interim  placement  for 
that  child  and  if  so  where  that  placement  should  be. 

The  student,  of  course,  may  be  placed  in  an  interim  setting  for 
10  days  immediately.  The  school  district  can  also  place  the  child  in 
this  alternative  setting  for  up  to  45  days.  They  can  have  a  10-day 
suspension,  and  they  can  place  them  in  the  interim  setting  for  45 
days. 

The  school  district  then  makes  a  determination  on  the  manifesta- 
tion, which  is  very  similar  to  what  we  were  just  discussing,  and 
you  go  through  the  two  sides.  In  the  one  situation  where  the  stu- 
dent^ misconduct  was  a  manifestation  of  the  disability,  the  school 
district  may  initiate  a  change  in  placement  but  may  not  expel  or 
suspend  the  student  for  longer  than  10  days.  If  the  parents  dis- 
agree, they  can  request  a  due  process  hearing.  And  here  is  where 
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it  is  a  little  different  from  the  other  chart,  because  if  they  request 
this  due  process  hearing,  then  the  student  remains  in  the  alter- 
native setting,  this  45-day  setting,  until  the  dispute  is  resolved.  So 
the  "stay-put"  is  in  the  45  days. 

The  last  possible  scenario  here  is  where  there  is  a  student  with 
a  disability  who  has  brought  a  firearm  to  school,  and  the  student's 
conduct  is  determined  not  to  be  a  manifestation  of  the  student's 
disability.  The  school  district  there  may  expel  or  suspend  the  stu- 
dent for  longer  than  10  days,  but  again,  like  in  the  previous  chart, 
must  continue  to  provide  educational  services  for  that  child.  If  the 
parents  disagree  with  the  school's  decision,  again,  they  can  request 
a  due  process  hearing,  and  the  student  remains  in  the  alternative 
setting  at  that  point  until  resolution  of  that  due  process. 

Essentially,  the  difference  between  the  two  charts  is  in  the  Act's 
treatment  of  a  child  who  possesses  a  firearm  or  a  child  who  exhib- 
its other  dangerous  behavior  is  that  if  the  child  brings  a  firearm 
to  school,  the  child  can  be  placed  in  an  interim  alternate  placement 
for  45  days  and  that  that  is  where  the  child  "stays  put"  if  a  due 
process  proceeding  is  initiated  by  the  parent  or  guardian. 

I  would  like  to  stop  there.  If  you  have  any  questions,  I  would  be 
happy  to  entertain  them. 

Senator  Frist.  Thank  you,  Ms.  Jones. 

[The  prepared  statement  of  Ms.  Jones  may  be  found  in  the  ap- 
pendix.] 

Senator  Frist.  We  will  proceed  with  Dr.  Cohn  and  then  come 
back  and  open  it  up  for  questions. 

Dr.  Cohn,  welcome. 

Mr.  Cohn.  Thank  you.  I  am  most  appreciative  of  this  opportunity 
that  you,  Mr.  Chairman,  and  your  committee  are  providing  to  the 
Community  Training  and  Assistance  Center's  National  Urban  Re- 
form Network  to  participate  in  this  important  dialogue  about  an 
issue  of  uppermost  concern  to  every  parent  with  a  school-age 
child — the  safety  of  the  environment  into  which  they  send  their 
sons  and  daughters  180  mornings  each  year. 

We  owe  it  to  these  families — ^you  as  legislators  and  I  as  a  super- 
intendent and  therefore  a  person  ultimately  responsible  for  stu- 
dents' daily  well-being — to  deliberate  the  difficult  issues  of  rights 
and  responsibilities  regarding  youngsters'  violent  and  dangerous 
behaviors  in  our  schools. 

In  preparing  my  testimony,  I  was  informed  by  the  12  other  su- 
perintendents in  our  network  of  urban  school  districts  about  their 
experiences  with  discipline  issues  involving  their  disabled  popu- 
lation. Among  our  districts,  we  oversee  the  education  of  more  than 
600,000  students,  just  about  the  same,  Mr.  Chairman,  as  the  entire 
population  of  your  State's  largest  city.  Included  in  this  number  are 
tens  of  thousands  of  students  whose  disabilities  necessitate  an  indi- 
vidualized education  plan  and  require  support  services. 

Although  the  percentage  of  special  needs  students  varies  from 
district  to  district,  our  network  generally  speaking  is  only  slightly 
above  the  national  average  of  close  to  12  percent. 

Now  let  me  share  with  you  some  of  the  findings  of  our  survey 
of  the  network  superintendents.  Due  both  to  my  time  constraint 
today  and  the  absence  of  hard  data  on  some  of  the  more  subtle 


points  of  your  deliberations,  I  will  do  my  best  to  summarize  the 
thrust  of  my  colleagues'  concerns. 

No.  1,  school  systems'  constituents  are  demanding,  above  all  else, 
that  classrooms  be  safe  and  orderly.  This  is  a  legitimate  expecta- 
tion that  administrators  like  ourselves  know  must  oe  met. 

No.  2,  although  there  are  several  districts  within  our  network  in 
which  dissatisfaction  with  IDEA  in  regard  to  its  disciplinary  regu- 
lations is  high  overall — and  this  is  in  urban  districts — our  super- 
intendents are  not  finding  their  ability  to  meet  the  need  for  school 
safety  compromised  by  the  current  IDEA  discipline  statutes 
when — and  I  emphasize  this  point — the  student's  behavior  is  found 
to  be  related  to  his  or  her  disability. 

No.  3,  in  instances  where  harmful  or  potentially  dangerous  ac- 
tions are  linked  to  a  special  needs  child,  and  those  injurious  actions 
cannot  be  linked  to  a  child's  disabling  condition  or  to  an  inappro- 
priate placement,  our  superintendents  express  a  great  amount  of 
concern  that  a  two-tiered  system  of  punishment,  particularly  with 
the  ability  to  expel  a  student,  is  resulting  in  an  unfair  and  ulti- 
mately unworkable  situation.  It  is  not  only  much  more  difficult  to 
remove  the  handicapped  student  from  ongoing  contact  from  other 
youngsters  and  staff,  but  unlike  his  nondisabled  peers,  the  school 
remains  legally  bound  to  provide  all  the  support  services  necessary 
to  continue  his  education. 

No.  4,  when  it  comes  to  weapons — a  definition  of  which  many  su- 
perintendents would  like  to  see  expanded  to  include  knives  as  well 
as  guns — they  cannot  be  tolerated  within  our  schools,  no  matter 
who  brings  them  there.  Any  disabled  student  carrying  a  weapon  in 
school,  or  using  objects  or  brute  strength  to  assault  a  student  or 
teacher,  our  superintendents  believe  should  be  able  to  be  imme- 
diately removed  from  the  surroundings  in  which  the  incident  oc- 
curred while  a  thorough  reevaluation  of  the  student  takes  place. 

As  you  are  well  aware,  IDEA  currently  allows  us  to  do  this  with 
firearm  possession,  and  clearly  our  network  superintendents  would 
appreciate  being  given  the  capacity  to  expand  the  arena  of  what 
constitutes  a  danger  to  self  and  others,  while  acting  within  the  pro- 
tective criteria  of  IDEA's  intent. 

As  superintendent  of  the  third-largest  school  district  in  Califor- 
nia, a  multiethnic  community  with  more  than  its  share  of  gang-re- 
lated troubles  and  violence,  let  me  assure  you  that  I  share  my  col- 
leagues' frustrations  and  concerns.  However,  as  I  end  my  testi- 
mony, I  would  like  to  try  to  frame  your  mission  in  a  somewhat 
larger  perspective. 

Although  our  attention  today  must  be  focused  on  ways  to  respond 
to  the  egregious  behaviors  of  a  very  small  number  of  disabled  stu- 
dents, it  is  wise  not  to  forget  that  violence  is  unfortunately  a  social 
virus  afflicting  too  many  of  our  youngsters  whether  they  are  dis- 
abled or  not.  The  epidemic  of  violence  in  our  schools  is  not  the 
product  of  disabled  students  run  amok.  If  tomorrow  every  poten- 
tially dangerous  special  needs  child  were  expelled  from  our  school, 
the  challenges  that  we  face  in  maintaining  school  safety  would  not 
go  away.  We  as  a  society  need  to  confront  in  constructive  and  ra- 
tional ways  the  reason  why  this  upshot  of  violence  is  occurring  and 
explore  preventive  and  ameliorative  remedies  for  it. 
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Research  into  functional  assessments  and  positive  behavioral 
supports — of  the  kind  Dr.  Donald  Deshler  testified  about — shows 
promise,  and  we  urge  you  to  support  these  essential  explorations. 
We  also  want  you  to  recognize  the  vital  role  professional  develop- 
ment funds  have  in  preparing  us  to  deal  with  current  classroom  re- 
alities. 

What  we  cannot  and  you  should  not  allow  to  happen  is  for  a  few 
atrocious  incidents — and  you  will  no  doubt  hear  of  some — to  sway 
your  judgment  so  that  new  regulations  offer  opportunity  for  dis- 
tricts in  which  frustration  levels  become  so  high  that  they  may  "get 
rid  of  disruptive  special  needs  children  under  the  banner  of  defin- 
ing them  as  dangerous. 

Also,  because  minority  children  who  are  disabled  tend  to  be 
treated  less  well,  it  is  good  to  be  mindful  of  their  circumstance  in 
any  change  you  undertake. 

As  superintendents,  we  are  eager  to  assist  you  in  the  job  which 
lies  ahead.  But  before  moving  ahead,  let  each  of  us  pause  long 
enough  to  imprint  in  our  minds  moments  of  individual  triumph 
from  the  recently  concluded  Special  Olympics  World  Games.  If  not 
for  setting  achievable  goals  and  recogriizing  these  youngsters  for 
meeting  them,  many  of  these  Special  Olympians  might  be  children 
we  are  testifying  about  today.  Let  them  be  instead  a  voice  remind- 
ing us  that  what  can  be  accomplished  by  punishment  is  dwarfed 
by  what  we  can  do  if  we  have  the  tools  we  need  to  help  children. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Cohn  may  be  found  in  the  appen- 
dix.] 

Senator  Frist.  Thank  you,  Mr.  Cohn. 

We  will  go  ahead  and  open  it  up  for  questions,  and  I  will  ask 
that  members  who  do  have  opening  statements  give  those  at  the 
time  of  their  turn  for  questions. 

Ms.  Jones,  returning  to  the  chart  again,  how  do  school  districts 
calculate  the  10-day  suspension  limit  for  students  with  disabilities? 
Is  there  a  great  deal  of  variation  there,  or  is  it  straightforward? 

Ms.  Jones.  Well,  it  is  10  school  days  per  suspension,  but  you  can 
have  more  than  one  period  of  suspension  within  the  year,  and  it 
is  variable  depending  upon  how  many  of  those  would  constitute  a 
change  in  placement. 

For  instance,  if  you  had  a  child  in  school  1  day  and  then  out  10, 
in  school  1  day,  out  10,  and  that  was  a  pattern  throughout  the 
year,  that  would  become  a  change  in  placement  and  violate  the 
statute.  But  certainly,  several,  three  or  four  times  during  the  year, 
depending  on  the  length  and  the  amount,  would  not  be  a  violation 
of  the  statute. 

Senator  Frist.  Is  there  a  problem  with  that,  or  is  there  confusion 
about  how  the  days  are  is  counted  or  conducted? 

Mr.  Cohn.  I  do  not  think  so.  Senator. 

Senator  Fi^iST.  OK.  Again,  Ms.  Jones,  are  parents  included  in  the 
meetings  conducted  by  the  school  district  to  determine  if  a  child's 
disability  is  the  cause  of  that  inappropriate  or  violent  behavior? 

Ms.  Jonp:s.  Parents  are  not  required  by  policy  statement  or  regu- 
lation to  be  included  in  those  determinations,  out  I  think  in  many 
cases  they  are,  because  often  the  manifestation  team  is  the  lEP 
team,  which  includes  parents.  But  it  does  not  have  to  be. 
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Senator  Frist.  Dr.  Cohn,  do  you  have  a  comment  on  that? 

Mr.  Cohn.  I  think  that  is  the  common  practice. 

Senator  Frist.  Then,  finally  referring  to  the  chart,  could  you 
clarify  the  difference  between  alternative  placement  and  edu- 
cational services  in  the  context  of  what  we  are  discussing? 

Ms.  Jones.  OK  The  IDEA  as  interpreted  by  the  Department  of 
Education  requires  that  you  have  educational  services  even  when 
a  child  has  been  expelled  from  school  if  he  has  a  disability.  Now, 
that  does  not  require  a  particular  setting  that  the  child  has  that 
service  in,  and  I  think  they  are  often  done  in  the  home  environ- 
ment as  school-based.  But  they  have  to  continue  to  provide  some 
kind  of  educational  services. 

Now,  an  alternative  placement  could  be  another  place  in  that 
particular  school;  it  could  be  another  school;  it  could  even  be  home- 
based.  There  is  some  overlap  certainly  between  the  two. 

Senator  Frist.  Thank  you. 

Dr.  Cohn,  in  your  testimony,  you  indicate  that  current  IDEA  pro- 
visions which  affect  discipline  are  clear  when  a  student's  behavior 
is  found  to  be  related  to  his  or  her  disability.  Could  you  discuss  a 
bit  for  us  the  problems  experienced  by  administrators  when  violent 
behavior  cannot  be  linked  to  a  child's  disability? 

Mr.  Cohn.  Yes.  I  think  what  we  face  in  speaking  to  parents  who 
are  very,  very  concerned  about  school  safety  is  this  whole  issue  of 
what  constitutes  an  expulsion.  Often,  our  parents  and  public  be- 
lieve that  if  the  education  has  to  continue  that  you  have  not  in  fact 
expelled  the  youngster.  That  is  really  where  this  issue  kind  of 
breaks  down. 

Home  teaching  and  other  alternative  placements  in  some  in- 
stances can  present  threats  to  employees  and  that  sort  of  thing.  I 
think  we  have  a  tough  time  being  responsive  and  explaining  to  the 
public  how  it  is  that  a  two-tiered  system  exists  when  it  is  some- 
thing as  egregious  as  a  serious  assault  on  a  student  or  staff  mem- 
ber. It  is  a  practical  problem. 

We  do  not  have  any  easy  solutions,  and  we  are  concerned  about 
the  issues  that  were  raised  in  Senator  Harkin's  opening  statements 
about  this  being  used  as  an  opportunity  to  get  rid  of  youngsters 
wholesale. 

One  of  the  things  I  like  to  think  is  that  the  leadership  especially 
of  urban  school  districts  is  more  sensitive  today  than  it  was  10  or 
15  years  ago. 

Senator  Frist.  Thank  you. 

Senator  Harkin? 

Senator  Harkin.  Thank  you  very  much,  Senator  Frist,  and  I  ap- 
preciate your  letting  Mr.  Silverstein  read  my  statement  for  me.  I 
apologize  for  being  late,  but  we  were  down  at  a  ceremony  at  the 
White  House.  I  appreciate  that  very,  very  much. 

I  have  a  couple  of  questions  for  the  record.  Ms.  Jones,  for  the 
record,  according  to  the  U.S.  Supreme  Court  in  Honig  v.  Doe,  Con- 
gressional studies  prior  to  the  enactment  of  P.L.  94-142  revealed 
that  more  than  half  of  the  Nation's  disabled  children  were  not  re- 
ceiving appropriate  education,  and  that  more  than  one  million  chil- 
dren were  totally  excluded  from  public  schools  altogether. 
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How  is  it  possible  that  one  million  children  could  be  excluded? 
Was  it  State  laws?  Was  it  school  district  policy,  practices,  and  pro- 
cedures? 

Ms.  Jones.  I  do  not  know  that  the  Court  specified  particularly. 
I  think  they  did  say  that  there  were  certainly  school  decisions  in- 
volved in  excluding  them.  I  believe  they  did  talk  about  the  dis- 
cipline issue  in  the  U.S.  Supreme  Court  case  and  about  how  dis- 
ciplinary matters  were  a  way  that  school  systems  had  excluded 
some  of  those  children. 

Certainly  in  the  Mills  case,  which  was  one  of  the  cases  that  led 
to  the  enactment  of  94-142,  that  was  the  case. 

Senator  Harkin.  Excuse  me,  Ms.  Jones.  According  to  the  U.S. 
Supreme  Court — and  I  will  quote  here — "In  drafting  the  law,  Con- 
gress was  largely  guided  by  the  recent  decisions  in  Mills  v.  Board 
of  Education,  and  Pennsylvania  Association  for  Retarded  Citizens 
V.  Pennsylvania,  both  of  which  involved  the  exclusion  of  hard-to- 
handle  disabled  students.  Mills  in  particular  demonstrated  the  ex- 
tent to  which  schools  used  disciplinary  measures  to  bar  children 
from  the  classroom.  The  district  court  enjoined  future  exclusions, 
suspensions  or  expulsions  on  the  grounds  of  discipline."  That  was 
the  U.S.  Supreme  Court. 

So  I  think  it  is  fair  to  say  that  Congress  was  concerned  that 
school  districts  were  using  discipline  to  exclude,  segregate  and 
deny  appropriate  education  to  disabled  children. 

Do  you  agree  with  that? 

Ms.  Jones.  Yes,  sir. 

Senator  Harkin.  Thank  you.  Let  me  ask  you  one  other  question. 
Did  the  U.S.  Supreme  Court  find  that  school  officials  were  'Tiarn- 
strung  in  maintaining  a  school  environment  that  was  safe  and  con- 
ductive to  learning"?  If  not,  what  did  it  find? 

Ms.  Jones.  They  specifically  said  that  educators  were  not  ham- 
strung— I  think  that  was  the  word  that  they  used — and  they  found 
that  there  were  a  number  of  techniques  tnat  the  school  districts 
could  use.  They  cited  the  use  of  study  corrals,  time-outs,  deten- 
tions, the  restriction  of  privileges,  and  they  also  mentioned  the  10- 
day  suspension,  which  we  talked  about  when  going  through  the 
chart.  They  also  mentioned  that  if  all  else  fails,  the  school  districts 
do  have  the  authority  to  go  to  court  and  get  an  injunction  to  re- 
move a  child  whom  they  felt  was  dangerous. 

Senator  Harkin.  Finally,  the  U.S.  Supreme  Court  also  explains 
that  Congress  was  concerned  about  unilateral  exclusions  by  school 
officials  and  included  numerous  procedural  safeguards  to  ensure 
that  the  substantive  rights  of  disabled  children  would  not  be 
abridged.  Is  this  correct? 

Ms.  Jones.  Yes. 

Senator  Harkin.  Thank  you. 

Dr.  Cohn,  I  was  struck  by  the  last  part  of  your  testimony,  and 
let  me  just  repeat  it  for  emphasis'  sake.  What  you  said  is  this: 
"What  we  cannot  and  you  should  not  allow  to  happen  is  for  a  few 
atrocious  incidents — and  you  will  no  doubt  hear  of  some — to  sway 
your  judgment  so  that  new  regulations  offer  opportunity  for  dis- 
tricts in  which  frustration  levels  become  so  high  that  they  may'  get 
rid  of  disruptive  special  needs  children  under  the  banner  of  defin- 
ing them  as  dangerous.  Also,  because  minority  children  who  are 


13 

disabled  tend  to  be  treated  less  well,  it  is  good  to  be  mindful  of 
their  circumstances  in  any  change  that  you  undertake." 

And  I  think  your  last  sentence  really  drives  it  home.  You  say, 
"Let  them  be  instead  a  voice  reminding  us  that  what  can  be  accom- 
plished by  punishment  is  dwarfed  by  what  we  can  do  if  we  have 
the  tools  we  need  to  help  children." 

I  think  that  is  really  the  crux  of  it,  isn't  it?  Discipline.  And  what 
is  the  goal?  What  is  the  goal  that  we  are  after? 

Mr.  COHN.  I  think  that  we  are  after  safe  schools,  and  I  believe 
that  local  boards  of  education  and  the  leadership  of  local  school 
systems  is  in  fact  less  draconian  with  regard  to  practice. 

Senator  Harkln.  I  think  you  are  right.  The  goal  is  a  school  envi- 
ronment that  is  safe  and  conducive  to  learning.  Question:  Do  we 
achieve  this  goal  by  using  the  same  strategy  for  each  student?  Do 
we  do  it  by  saying  one  size  fits  all? 

Mr.  CoHN.  It  is  a  difficult  question,  Senator  Harkin.  It  is  very 
difficult,  and  it  is  one  that  we  have  to  balance  on  a  daily  basis.  In 
our  community — and  again,  I  would  not  want  anybody  to  believe 
that  special  education  students  are  the  reason  why  parents  are 
concerned  about  violence  in  our  schools  in  Long  Beach — but  when 
you  do  get  a  case  where  you  have  got  a  special  education  student 
who  has  done  something  pretty  outrageous,  I  think  it  is  important 
to  have  a  system  that  appears  to  treat  youngsters  who  are  not  dis- 
abled the  same  as  youngsters  who  are  disabled. 

Senator  Harkin.  But  Dr.  Cohn,  if  children  who  are  disabled  and 
have  special  needs  are  treated  the  same  as  children  who  do  not, 
that  is  where  discrimination  comes  in.  You  cannot  have  one  size 
fits  all.  You  cannot  have  one  disciplinary  rule  that  fits  everyone. 
That  is  why  we  have  individualized  education  plans  and  programs, 
and  that  is  why  the  law  was  set  out  that  way. 

I  keep  repeating.  I  have  two  children — I  only  have  two  children — 
I  do  not  treat  them  both  the  same.  If  I  discipline  them  both  equal- 
ly, I  get  different  reactions.  I  have  to  understand  who  they  are  as 
individuals. 

Mr.  Cohn.  Right.  I  have  a  3rd  and  a  5th-grader  at  my  house,  and 
they  both  attend  an  elementary  school  in  Long  Beach.  And  they  are 
obviously  different,  but  if  they  bring  a  gun  to  school,  or  if  they  vi- 
ciously assault  somebody,  I  think  they  probably  ought  to  be  treated 
the  same. 

Senator  Harkin.  I  have  more  to  say  about  that,  and  I  see  the  red 
light  is  on,  so  maybe  I  will  get  a  chance  to  come  back  to  that  with 
you.  Dr.  Cohn. 

Senator  Frist.  Thank  you. 

Senator  DeWine? 

Senator  DeWine.  No  questions. 

Senator  Frist.  Senator  Gorton? 

Senator  Gorton.  Dr.  Cohn,  you  speak  of  being  a  part  of  an  asso- 
ciation of  urban  schools.  Is  that  a  nationwide  association? 

Mr.  Cohn.  Yes,  it  is.  It  is  about  13  school  systems.  We  have  a 
couple  in  Ohio,  a  couple  in  California. 

Senator  Gorton.  Large  urban  school  districts  all  across  the 
country? 

Mr.  Cohn.  Midsize,  urban,  yes. 
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Senator  Gorton.  OK.  In  the  case  of  your  school  district  and  in 
the  case  of  those  other  school  districts  that  are  in  that  associa- 
tion— to  the  extent  that  you  can  answer  for  them — how  would  you 
deal  differently  with  disabled  students  if  there  were  no  Federal  law 
on  the  subject  at  all,  and  you  were  subject  only  to  such  laws  as  the 
State  of  California  passea  or  such  policies  as  your  school  district 
imposed  itself? 

Mr.  COHN.  In  areas  of  severe  discipline,  we  would  not  treat  them 
any  differently;  severe  violations  of  school  policy  with  regard  to  dis- 
cipline. I  can  cite  you  a  recent  example  from  our  school  system.  In 
addition  to  being  an  urban  school  district,  we  are  also  responsible 
for  Catalina  Island,  which  is  26  miles  out  to  sea,  off  the  coast,  and 
we  have  a  one-room  schoolhouse  and  a  K-12  small  school  there.  We 
had  a  youngster  who  was  what  we  call  an  RSP  student  in  special 
education,  and  he  was  selling  drugs.  If  it  were  not  for  Federal  law, 
we  would  treat  him  exactly  the  same  as  we  would  treat  a  regular 
student.  We  would  have  put  him  out  of  school  for  a  period  of  time, 
and  we  would  not  have  continued  his  education. 

Senator  Gorton.  OK.  I  guess  I  got  your  answer  mixed  up.  You 
would  operate  differently  in  the  absence  of  this  Federal  statute 
than  you  do  at  the  present  time 

Mr.  CoHN.  That  is  correct. 

Senator  GrORTON  [continuing].  But  you  would  deal  with  a  particu- 
lar kind  of  incident  like  the  sale  of  drugs  in  the  same  fashion  with 
someone  disabled  as  you  would  with  a  nondisabled  student. 

Mr.  CoHN.  That  is  correct.  Senator. 

Senator  GtORTON.  In  speaking  in  connection  with  this  whole  issue 
as  you  deal  with  your  relatively  broad  description  of  dangerous  con- 
duct, what  is  your  observation  as  to  the  source  of  that  conduct 
among  students  who  are  statutorily  defined  as  disabled?  Is  it  al- 
most exclusively  conduct  which  takes  place  with  respect  to  students 
who  have  behavioral  disabilities  as  opposed  to  physical  disabilities, 
or  perhaps  learning  capacity  disabilities? 

Mr.  CoHN.  It  is  largely  with  regard  to  behavioral  disabilities. 

Senator  GrORTON.  Do  you  have  any  examples  in  your  own  mind 
of  the  kind  of  behavior  with  which  you  are  greatly  concerned  that 
was  conducted  by  someone  with  a  physical  as  opposed  to  a  behav- 
ioral disability? 

Mr.  CoHN.  It  is  very  rare  that  we  have  those  instances. 

Senator  Gorton.  So  that  almost  always  in  these  cases 

Mr.  CoHN.  This  is  my  school  system. 

Senator  Gorton.  Yes,  and  I  am  only  asking  about  you.  But  in 
your  case,  at  least,  the  behavior  does  come  out  of  a  behavioral  dis- 
ability. 

Mr.  CoHN.  Oftentimes. 

Senator  GtORTON.  Oftentimes.  Now,  can  you  give  me  any  distinc- 
tion as  to  when  it  does  and  when  it  does  not,  a  couple  of  examples? 

Mr.  CoHN.  Honestly,  I  could  not  do  justice  to  that.  But  most  of 
the  cases  that  get  to  the  board/superintendent  level  do  not  involve 
physically  handicapped  youngsters.  They  involve  youngsters  with 
some  sort  of  a  disability  under  the  broad  category  of  behavior. 

Senator  Gorton.  And  to  go  back  to  the  perception  or  the  con- 
cerns of  your  constituencies,  your  parental  constituencies,  their  de- 
sire, I  take  it,  is  to  have  an  educational  atmosphere  in  which  their 
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children,  disabled  or  nondisabled,  are  safe  at  school  and  have  the 
best  possible  learning  atmosphere? 

Mr.  COHN.  That  is  correct. 

Senator  GrORTON.  Is  there  any  significant  perception  among  that 
constituency  that  there  is  a  double  standard  with  respect  to  dis- 
cipline for  dangerous  conduct,  depending  on  the  status  of  the  child? 

Mr.  CoHN.  We  have  not  had  highly  publicized  incidents  in  our 
school  system.  It  is  a  concern,  though,  among  our  board  members 
who  see  themselves  as  ultimately  accountable  to  the  public  when 
these  matters  come  up,  and  it  looks  like  it  is  a  two-tiered  system. 

Senator  Gorton.  And  your  concern,  of  course,  is  with  the  edu- 
cational quality  and  circumstances  of  all  of  your  students,  however 
they  may  be  defined. 

Mr.  CoHN.  Right. 

Senator  Gorton.  And  Ms.  Jones,  just  one  question  to  you.  The 
parameters  of  the  work  that  you  were  asked  to  do  included  an 
analysis  of  the  legal  status  of  the  disabled,  I  take  it,  not  the  impact 
on  other  students,  nondisabled  students,  in  schools  across  the  Unit- 
ed States? 

Ms.  Jones.  Well,  that  certainly  is  something  that  has  been  con- 
sidered under  IDEA.  It  gets  more  into  the  question  of  the  least  re- 
strictive environment  and  a  placement  issue,  generally  speaking, 
than  a  violence  issue.  But  that  is  something  that  can  be  taken  into 
consideration  in  determining  where  a  child  should  be  placed. 

Senator  Gorton.  And  in  your  own  studies,  the  studies  on  which 
you  have  testified  here,  did  you  compile  information  from  school 
districts  across  the  country  as  to  their  agreement  with  or  frustra- 
tion about  the  procedures  which  you  have  outlined  here,  or  the 
legal  and  other  costs  of  those  programs? 

Ms.  Jones.  No,  I  have  not  done  that,  sir. 

Senator  Gorton.  That  was  outside  your  assignment,  I  take  it. 

Ms.  Jones.  Yes,  sir. 

Senator  Gorton.  Yours  was  an  analysis  of  the  four  comers  of  the 
Act  and  how  it  has  been  interpreted  by  the  courts. 

Ms.  Jones.  Right. 

Senator  Gorton.  Thank  you,  Mr.  Chairman. 

Senator  Frist.  Thank  you. 

Senator  Simon? 

Senator  Simon.  First,  I  would  like  to  thank  you,  Mr.  Chairman, 
for  your  interest  and  dedication.  We  have  had  now  three  chairmen 
in  a  row — Senator  Lowell  Weicker,  Senator  Tom  Harkin  and  you — 
who  have  really  taken  an  interest,  and  I  think  it  is  already  clear 
that  you  are  following  the  right  kind  of  a  tradition,  and  I  appre- 
ciate that. 

I  think  it  was  my  colleague  from  Washington  who  asked  what  if 
there  were  no  Federal  law.  We  know  what  happened  when  there 
was  no  Federal  law.  The  Federal  Government  did  not  get  into  this 
thing  because  we  were  eager  to  somehow  take  power  from  the 
States.  We  got  in  because  there  was  a  situation  where  you  had 
more  than  a  million  young  people  who  were  not  being  helped  by 
our  public  schools.  It  is  one  of  the  brighter  chapters. 

Now  we  are  in  a  period  where  we  are  looking  at  Government  as 
the  enemy,  and  there  is  no  question  that  sometimes  we  overregu- 
late,  and  I  am  sure.  Dr.  Cohn  and  Ms.  Jones,  you  can  give  me  plen- 
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ty  of  illustrations  of  that.  But  Government  can  also  do  some  very 
constructive  things. 

As  we  talk  about  educating  the  hard-to-handle  disabled  stu- 
dent— and  that  is  what  we  are  talking  about  here — I  think  we  have 
to  remind  ourselves  frequently  that  the  schools  are  not  designed  for 
the  superintendents  and  are  not  designed  for  the  teachers;  they  are 
designed  for  the  students. 

If  each  of  you  could  just  make  one  change  in  our  statute  so  that 
we  would  help  young  people  more,  what  would  that  one — make  it 
two,  if  you  want  to  add  to  your  wish  list — be? 

Ms.  Jones? 

Ms.  Jones.  Well,  I  will  have  to  defer  to  Dr.  Cohn  on  that,  be- 
cause at  CRS,  we  cannot  make  a  statement  opposing  legislation. 
We  are  here  to  help  you  understand  what  the  current  State  of  the 
law  is.  I  am  sure  Dr.  Cohn  will  have  some  good  ideas. 

Senator  SiMON.  If  Warren  Christopher  leaves,  I  am  going  to 
nominate  you.  [Laughter.] 

Dr.  Cohn? 

Mr.  Cohn.  I  think  expanding  the  definition  to  include  knives  and 
serious  assaults  would  be  helpful. 

Senator  Simon.  And  could  you  expand  on  that  a  little  bit? 

Mr.  Cohn.  Yes.  The  current  statute  covers  firearms  and  guns, 
and  expanding  it  to  include  knives  and  serious  assaults,  I  believe 
will  help  us  reassure  parents  and  the  public  about  both  the  Federal 
Government's  determination  and  our  determination  to  provide  safe 
schools.  And  at  the  same  time,  again,  we  are  talking  about  young- 
sters not  where  the  handicap  is  a  part  of  the  behavior,  but  we  are 
talking  about  youngsters  where  it  has  been  determined  that  the  ac- 
tivity nas  nothing  to  do  with  the  handicapping  condition.  If  we 
could  make  those  changes,  I  think  that  would  be  very  helpful  to  us 
at  the  local  level. 

Senator  Simon.  That  is  a  good  suggestion,  and  I  thank  you  both. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Simon  follows:] 

Prepared  Statement  of  Senator  Simon 

Prior  to  the  enactment  of  P.L.  94-142,  more  than  half  of  our  Na- 
tion's children  with  disabilities  were  not  receiving  appropriate  edu- 
cation. Indeed,  more  than  one  million  of  these  children  were  ex- 
cluded totally  from  public  schools.  Many  others  were  warehoused 
in  institutions  or  just  neglected  as  they  moved  through  their  school 
years  until  they  dropped  out.  Among  the  most  poorly  served  were 
those  who  were  emotionally  disturbed.  In  the  year  before  enact- 
ment of  94-142,  82  percent  of  all  children  with  emotional  disabil- 
ities were  not  having  their  educational  needs  addressed. 

The  record  indicates  that  it  was  more  than  a  lack  of  resources 
that  sustained  this  situation;  in  fact,  refusal  to  attempt  to  educate 
hard-to-handle  disabled  students,  and  specific  us  of  disciplinary 
measures  to  remove  them  from  the  classroom,  were  at  the  heart  of 
much  of  the  problem — as  found  by  the  Supreme  Court  in  two  land- 
mark cases. 

These  are  facts  we  must  keep  in  mind  during  discussion  of  any 
changes  in  P.L.  94-142  related  to  the  discipline  issue.  If  we  are  not 
cautious  and  do  not  maintain  the  enforceable  substantive  rights  of 
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parents,  we  could  easily,  without  intention,  begin  to  turn  back  the 
clock  on  the  progress  we  have  made  through  P.L.  94-142. 

We  have  many  examples,  and  I  believe  the  witness  from  Illinois 
today  will  provide  others,  that  the  provision  of  appropriate  services 
and  early  response  to  problems  serves  both  the  school  and  the  par- 
ents and  children  well.  It  makes  no  sense  to  deprive  these  children 
of  help  that  will  make  the  difference  between  their  continuing  to 
get  into  trouble  or  becoming  citizens  we  can  all  be  proud  of. 

I  appreciate  the  witnesses  Chairman  Frist  is  bringing  before  us. 
Their  testimony  will  clarify  the  current  situation  and,  I  believe, 
demonstrate  that  there  are  few  situations  that  cannot  be  addressed 
adequately  under  the  current  structure  of  the  law.  Where  we  find 
such  situations  exist,  I  hope  we  will  draw  a  narrow  line  around 
them  and,  in  trying  to  remedy  legitimate  problems,  not  affect  the 
fundamental  rights  of  children  with  disabilities  who  are  now  bene- 
fiting from  the  law. 

Senator  Frist.  Senator  Wellstone? 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

First  of  all,  let  me  follow  up  on  the  words  of  my  good  friend,  who 
I  wish  was  not  leaving  the  Senate,  Senator  Simon.  I  really  appre- 
ciate your  committee,  and  since  I  am  not  even  on  the  subcommit- 
tee, I  appreciate  your  graciousness  in  letting  me  be  a  part  of  this 
hearing  and  this  discussion. 

Dr.  Cohn,  let  me  start  by  giving  you  context — and  I  am  here  be- 
cause I  know  this  is  a  very,  very  important  issue  to  many  people 
in  my  State  in  the  disability  community  and  the  education  commu- 
nity all  of  whom  I  think  must  work  together  and  do  work  together. 

I  really  appreciated  this  part  of  your  testimony.  You  say, 
'Though  our  attention  today  must  be  focused  on  ways  to  respond 
to  the  egregious  behaviors  of  a  very  small  number  of  disabled  stu- 
dents, it  is  wise  not  to  forget  that  violence  is  unfortunately  a  social 
virus  afflicting  too  many  of  our  youngsters,  whether  they  are  dis- 
abled or  not,"  and  then  you  go  on  and  make  it  clear  that  the  whole 
issue  of  violence  is  not  disabled  students  run  amok;  it  is  a  much 
larger  question. 

So  I  start  out  looking  for  balance  and  understanding  full  well  the 
difficult  challenge  for  many  of  our  teachers  and  administrators.  In 
fact,  I  spoke  at  the  National  Education  Association  gathering  last 
week  and  I  just  mentioned  that  many  of  the  critics  of  teachers 
could  not  last  one  hour  in  the  classrooms  that  they  condemn,  and 
I  could  not  go  on  speaking,  there  was  such  a  response.  And  I  think 
it  was  teachers  feeling  sort  of  angry  about  being  devalued  and  hav- 
ing people  criticize  them  without  understanding  what  it  is  that 
they  are  having  to  deal  with  in  many  of  our  schools.  So  that  is  my 
context. 

Now  let  me  follow  up  on  Senator  Harkin's  concern,  and  I  under- 
stand what  you  just  said  to  Senator  Simon  about  a  recommenda- 
tion. If  the  dangerous  behavior  is  related  to  a  student's  disability, 
should  that  student  be  treated  differently? 

Ms.  Jones.  Well,  I  can  say  that  under  current  law,  they  are. 

Senator  Wellstone.  And  do  you  agree  that 

Ms.  Jones.  Well,  I  cannot  say  as  an  agreement;  I  can  say  that 
Congress  made  that  determination  when  they  enacted  that  law. 

Senator  Wellstone.  Dr.  Cohn? 
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Mr.  CoHN.  I  agree. 

Senator  Weli^tonk.  And  I  want  to  get  a  little  bit  broader  con- 
text— and  again,  I  am  not  trying  to  blame  the  teachers  at  all — ^but 
sometimes  could  it  be  that  that  behavior  and  some  of  the  problems 
we  run  into  are  because  that  a  lot  of  our  teachers  and  others  do 
not  yet  have  the  resources  or  the  training  and  may  not  even  be 
able  to  deal  with  that  child.  In  other  words,  I  do  not  want  to  blame 
the  teachers,  but  I  do  not  want  to  blame  the  child,  either.  I  would 
like  you  to  respond  to  that. 

Ms.  Jones.  In  one  of  the  policy  statements,  the  Q  and  As  that 
the  Department  of  Education  has  put  out,  they  did  talk  about  that, 
and  they  say  that  when  there  is  a  problem  with  a  violent  act  or 
behavior  of  a  child  with  a  disability,  one  of  the  first  things  that  a 
school  should  look  at  is  how  they  have  been  dealing  with  that  child, 
is  the  teacher  adequately  trained,  have  they  provided  some  services 
and  support  for  the  child  and  for  other  people  who  are  interacting 
with  that  child. 

Senator  Wellstone.  Do  we  have  any  empirical  evidence  on  this 
question  as  to  whether  or  not,  when  we  look  at  the  incidence  of  vio- 
lence in  schools  by  students  with  disabilities — and  again,  that  is 
not  the  larger  question;  that  is  not  the  reason,  that  is  not  the 
cause;  none  of  us  are  interested,  I  am  sure,  in  scapegoating — but 
is  there  any  empirical  evidence  as  to  how  great  an  extent  this  hap- 
pens in  our  schools,  and  also,  when  it  does,  how  much  of  it  might 
have  to  do  with  those  students  and  those  families  not  being  able 
to  get  the  support  they  need  because  the  teachers  and  other  staff 
do  not  really  have  the  training  and  do  not  know  what  they  are 
dealing  with? 

Mr.  CoHN.  I  would  say  that  part  of  our  problem  is  really  com- 
plicated by  these  other  issues  of  overcrowding  and  so  on.  One  of  the 
practices  that  we  have  in  our  school  system  is  that  all  of  us,  no 
matter  where  we  are  in  the  school  system,  go  out  and  substitute 
for  teachers.  I  substituted  at  a  middle  school  that  had  34  young- 
sters in  the  classroom,  17  of  whom  were  RSP  students.  I  was  all 
out  from  8:30  in  the  morning  until  3:00  in  the  afternoon,  using 
every  ounce  of  skill  that  I  have  to  make  sure  that  World  War  III 
did  not  break  out  in  that  classroom.  That  is  the  difficulty  that  we 
face. 

The  other  issue  is  how  many  of  the  other  so-called  17  youngsters 
in  the  room  who  were  not  special  education  have  disabilities  that 
we  just  have  not  identified  yet. 

Senator  Wellstone.  Well,  then,  let  me  see  if  I  have  the  formula- 
tion correct.  I  was  going  to  get  into  the  whole  issue  of  parents  and 
to  what  extent  they  are  involved  right  now  in  the  discipline  process 
or  procedure,  and  how  much  should  they  be  involved.  But  let  me 
just  stay  on  this  for  a  moment. 

It  sounds  like  what  the  two  of  you  are  saying.  One  of  the  things 
we  must  be  really  careful  about  here  is  to  the  extent  that  y(3li  have 
larger  classes  and  fewer  resources,  and  you  have  kids,  whether 
they  are  struggling  with  disabilities  or  struggling  with  other  issues 
in  terms  of  what  happens  to  them  before  they  come  to  school  and 
what  happens  to  them  when  they  go  home,  but  we  are  not  putting 
the  resources  into  this,  actually,  part  of  what  could  be  happening 
when  we  do  have  some  of  these  examples  of  violence  is  that  those 
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teachers  and  other  staff  either  have  not  had  the  opportunity  to 
have  the  support  vis-a-vis  training  or  vis-a-vis  other  staff  to  work 
with,  so  everybody  is  losing. 

So  that  before  we  go  too  far  in  terms  of  trying  to  make  some 
changes  that  may  take  us  backward  rather  than  forward,  we  ought 
to  look  at  the  resource  question.  Or  that  has  to  at  least  be  a  big 
part  of  where  we  go. 

Mr.  CoHN.  You  are  very  much  on  target  with  that,  Senator.  That 
is  a  big,  big  issue. 

Senator  Wellstone.  Thank  you. 

Senator  Frist.  We  will  proceed  in  the  interest  of  time,  but  that 
is  an  issue  we  will  likely  come  back  to. 

I  would  like  to  thank  the  first  panel. 

Senator  SiMON.  Could  I  ask  just  one  final  question  of  Dr.  Cohn? 
You  mentioned  you  were  a  substitute  teacher  in  a  class  with  34 
students. 

Mr.  Cohn.  Thirty-four  6th  grade  middle  school  youngsters;  17 
were  what  we  call  RSP,  and  17  were  regular.  On  the  day  that  I 
subbed,  the  aide  was  not  there,  and  it  was  not  your  world's  great- 
est teaching  performance. 

Senator  Simon.  And  what  difference  would  it  have  made  for  you 
if,  instead  of  34  students  in  that  classroom,  you  had  had  20  stu- 
dents in  that  classroom? 

Mr.  Cohn.  A  big  difference,  a  very  big  difference. 

Senator  Wellstone.  That  was  my  question. 

Senator  Harkin.  That  is  the  resources,  that  is  the  resources. 

Senator  Wellstone.  Well,  I  think  all  of  us  ought  to  spend  some 
time  in  these  classrooms.  [Applause.] 

Mr.  Cohn.  On  your  next  trip  to  Long  Beach,  CA,  we  would  be 
glad  to  have  you. 

Senator  Frist.  Thank  you  very  much. 

The  purpose  of  our  second  panel  will  be  to  review  from  the  per- 
spective of  parents  the  adequacy  of  current  Federal  policy  relating 
to  discipline  and  observations  about  whether  it  should  be  changed. 

I  would  ask  Ms.  Fell  and  Mrs.  Igo  to  come  forward. 

While  they  are  coming  forward,  I  would  like  to  turn  to  Senator 
Gorton  who,  as  I  mentioned  at  the  outset,  has  an  opening  state- 
ment. Senators  Gorton  and  Harkin  were  very  instrumental  in  ob- 
taining witnesses  and  in  the  organization  of  our  hearing  today. 

Senator  Gorton? 

Opening  Statement  of  Senator  Gorton 

Senator  Gorton.  Thank  you,  Mr.  Chairman. 

I  have  a  statement  that  I  will  put  in  the  record  because  I  want 
an  opportunity  to  hear  as  many  of  these  witnesses  as  I  possibly 
can. 

I  came  to  this  issue  through  listening  to  parents  and  teachers 
and  school  administrators  in  Washington  State  more  than  a  year 
ago,  and  my  concern  is  with  the  micromanagement  of  local  schools 
on  the  part  of  the  Congress  of  the  United  States,  especially  on  the 
part  of  a  Congress  of  the  United  States  which  seems  very  happy 
to  provide  the  regulations  but  not,  as  Senator  Wellstone  has  point- 
ed out,  to  provide  anything  like  the  means  necessary  to  make  those 
regulations  a  reality.  I  guess  I  have  far  more  faith  in  the  adminis- 


20 

trators  and  teachers  and  school  board  members  of  this  country  to 
do  the  right  thing,  ana  I  am  particularly  troubled  reflecting  the 
views  of  my  constituents  about  not  just  the  perception  but  the  re- 
ality of  a  double  standard.  And  to  a  certain  extent,  the  slight  exten- 
sion over  totally  violent  and  gun-carrying  students  was  a  result  of 
a  debate  over  this  issue  last  year  in  Congress.  I  think,  with  Dr. 
Cohn,  that  that  definition  is  much  too  narrow  and  agree  that  at  the 
very  minimum,  it  should  be  extended  to  other  forms  of  activity 
which  present  an  imminent  danger  to  students. 

But  I  believe  that  any  policy  which  is  adopted  by  the  Congress 
should  be  a  policy  that  is  directed  toward  the  best  possible  edu- 
cation to  all  students  and  cannot  focus  on  one  group  by  any  stretch 
of  the  imagination.  And  to  the  extent  that  the  permanent  policy 
derogates  from  the  quality  of  education  offered  to  the  great  major- 
ity of  our  students,  it  is  a  Federal  policy  which  ought  to  be 
changed.  And  it  is  to  learn  whether  that  is  true,  and  if  so  the  ex- 
tent to  which  it  is  true,  which  is  the  function  of  this  set  of  hear- 
ings. 

Thank  you,  Mr.  Chairman. 

Senator  Frist.  Thank  you.  Senator  Gorton. 

On  our  second  panel,  we  welcome  Bonnie  Fell,  a  parent  from 
Skokie,  IL,  representing  Children  and  Adults  with  Attention  Deficit 
Disorders.  In  addition,  we  will  hear  testimony  of  Shirley  Igo,  of 
Washington,  DC,  the  vice  president  of  legislative  activity  for  the 
National  Parent-Teacher  Association.  I  welcome  you  both. 

Ms.  Fell? 

STATEMENTS  OF  BONNIE  FELL,  PARENT,  SKOKIE,  IL,  REP- 
RESENTING CHILDREN  AND  ADULTS  WITH  ATTENTION  DEF- 
ICIT DISORDERS;  AND  SHIRLEY  IGO,  VICE  PRESIDENT  OF 
LEGISLATIVE  ACTIVITY,  NATIONAL  PARENT-TEACHER  ASSO- 
CIATION, WASHINGTON,  DC 

Ms.  Fell.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for 
the  opportunity  to  appear  before  you  this  afternoon.  I  speak  to  you 
as  a  mother  of  four  children  with  disabilities — Katie,  23;  and  my 
three  sons,  Dan,  16;  Nate,  13;  and  Charlie,  11.  I  am  also  immediate 
past  president  of  CHADD,  a  national  organization  that  works  for 
the  success  of  persons  with  ADD. 

School  has  not  always  been  a  happy  place  for  my  children  and 
our  family.  But  at  the  end  of  this  school  year,  with  my  sons'  report 
cards  in  hand,  I  am  reminded  of  the  value  of  the  Individuals  with 
Disabilities  Education  Act.  And  as  the  legislators  are  looking  for- 
ward and  trying  to  find  ways  to  effectively  manage  behavior  prob- 
lems in  schools,  I  thought  it  would  be  timely  to  share  my  story. 

All  three  of  my  sons  have  been  diagnosed  with  attention  deficit 
hyperactivity  disorder  and  nonverbal  learning  disabilities,  two  of 
them  also  with  obsessive-compulsive  disorder.  Raising  four  children 
with  disabilities  is  difficult  in  itself,  but  the  most  difficult  piece  for 
me  was  getting  the  school  to  recognize  and  serve  my  sons'  disabil- 
ities through  IDEA. 

Until  recently,  my  three  sons  were  failing  in  school.  In  those 
early  years,  they  were  unable  to  go  out  to  recess  or  even  sit  in  a 
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classroom  without  getting  in  trouble.  They  were  involved  in  numer- 
ous incidents  that  included  name-calling  and  fighting. 

The  school,  however,  refused  to  implement  a  behavior  manage- 
ment plan.  Instead,  the  school  reinforced  my  children's  behavior  oy 
calling  me  to  pick  them  up.  My  boys  quickly  learned  that  if  they 
wanted  to  get  home  from  school,  misbehave,  and  mom  will  be 
there. 

I  still  recall  sitting  in  my  living  room  waiting  for  the  phone  to 
ring  yet  another  time  with  another  school  problem.  Due  to  their 
disabilities,  communication  is  very  difficult  for  them.  They  often 
choose  a  more  physical  and  behavioral  method  of  communicating 
their  frustration  and  anger.  For  example,  when  my  children  were 
unable  to  complete  certain  assignments  or  tests,  it  often  grew  into 
frustration,  into  disruptive  behavior,  or  caused  them  to  be  aggres- 
sive toward  their  classmates  or  teachers.  The  other  children  and 
their  parents  resented  these  disruptions  and  treated  my  family  like 
outcasts. 

Years  of  frustration  and  low  self-esteem  can  lead  children  in  the 
wrong  direction.  When  Dan  was  going  into  4th  grade,  we  enrolled 
him  in  summer  school.  When  I  thought  he  was  in  summer  school, 
he  was  really  out  in  the  neighborhood,  vandalizing  property.  The 
school  had  never  even  notified  me  of  all  of  his  absences,  which  was 
4  weeks  of  absences. 

My  husband  and  I  were  mortified  that  we  would  have  a  9-year- 
old  juvenile  delinquent  as  a  son.  Every  time  I  pick  up  the  news- 
paper recently  and  read  a  headline  or  hear  a  news  story  on  chil- 
dren and  violence,  I  am  reminded  of  that. 

After  numerous  meetings  with  school  personnel,  my  husband  and 
I  were  unsuccessful  in  obtaining  appropriate  services  and  accom- 
modations for  our  sons.  Even  with  medical  documentation,  the 
school  refused  to  address  the  underlying  causes  of  the  aggressive 
outbursts. 

Finally,  after  4  years  of  struggle,  our  only  choice  was  to  transfer 
our  children  to  a  school  district  miles  away  from  our  home,  where 
we  found  an  understanding  and  wonderful  school  community  that 
worked  with  us  to  design  and  implement  a  successful  individual- 
ized education  plan  for  our  sons. 

Their  lEPs  contained  several  accommodations,  including  giving 
the  boys  various  options  during  recess.  They  could  spend  tne  time 
in  the  library  or  participating  in  a  sport  or  academic  team.  Charlie 
and  Nate  were  also  provided  social  skills  classes  where  they 
learned  how  to  interact  with  their  classmates.  They  were  taught 
how  to  give  compliments,  how  to  handle  disagreements,  and  how 
to  engage  in  conversation  in  the  playground. 

Other  accommodations  included  setting  short-term  obtainable 
goals  for  them  so  that  they  could  complete  the  assignments  without 
frustration.  The  school  also  used  "cardinal  coupons"  to  reward  the 
boys  for  good  behavior.  What  seemed  to  be  most  effective,  however, 
was  allowing  in-school  suspensions  for  my  sons.  Once  my  children 
realized  that  being  suspended  did  not  mean  that  mom  was  going 
to  take  them  home,  their  behavior  improved. 

As  involved  participants  in  the  lEP  process,  my  sons  have 
learned  to  take  responsibility  for  their  actions  and  to  ask  for  help 
in  appropriate  ways.  My  children  now  realize  that  having  a  disabil- 
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ity  does  not  mean  they  are  destined  to  fail.  They  understand  the 
consequences  of  their  behavior  and  have  learned  to  make  better 
choices. 

School  personnel  must  be  properly  trained  to  meet  the  individual 
needs  of  children  with  disabilities  because  too  often,  schools  in- 
struct kids  what  not  to  do  rather  than  teach  them  what  to  do. 
Through  proper  implementation  of  IDEA  and  a  supportive  school 
community,  we  were  able  to  recognize  the  cause  of  my  sons'  disrup- 
tive behavior  and  design  specific  programs  to  eliminate  their  frus- 
tration in  the  classroom. 

If  it  were  not  for  IDEA,  my  sons  would  not  have  much  of  a  fu- 
ture. Charlie  would  not  be  on  the  honor  roll  or  a  member  of  the 
school  chorus;  Nate  would  not  be  MVP  of  the  school  academic 
Olympic  team;  and  Dan,  the  young  man  who  was  vandalizing  prop- 
erty at  age  9,  would  not  have  been  nominated  for  the  Congressional 
Youth  Leadership  Council  or  have  represented  the  State  of  Illinois 
at  a  national  wrestling  tournament. 

We  must  remember  that  in  an  attempt  to  make  our  schools  safe, 
we  cannot  create  victims,  but  too  often  schools  often  label  children 
with  ADD  as  "problem  kids"  and  fail  to  offer  them  appropriate 
intervention.  Proper  implementation  of  IDEA  allows  children  with 
ADD  to  overcome  their  behavior  problems  and  achieve  success  in 
school.  And  it  is  with  your  support  that  we  can  all  continue  to  build 
a  safe  environment  of  success  for  our  children. 

Thank  you. 

Senator  Frist.  Thank  you. 

Mrs.  Igo? 

Mrs.  Igo.  I  am  Shirley  Igo,  and  I  am  vice  president  for  legislation 
for  the  National  PTA,  which  has  a  membership  of  almost  7  million, 
including  parents,  teachers,  and  advocates  for  children.  My  com- 
ments and  written  testimony  are  there  for  you  to  examine,  and  I 
would  just  like  to  touch  on  a  few  of  the  points  within  that  testi- 
mony. 

I  want  to  thank  you  for  bringing  this  balanced  witness  list  to  dis- 
cuss this  issue,  and  I  would  also  like  to  recognize  Senator  Gorton 
for  his  participation  with  both  the  National  PTA  and  the  Washing- 
ton PTA  on  this  issue  in  the  past. 

I  come  to  you  also  very  appreciative  of  those  who  will  follow  me, 
who  are  representing  teachers  and  principals  and  administrators 
who  have  been  committed  to  making  this  program  work  in  their 
schools,  and  because  of  those  kinds  of  teachers  and  administrators, 
we  do  have  examples  all  across  this  country  of  schools  where  these 
programs  have  been  successfully  implemented  to  the  benefit  of  both 
those  children  with  special  needs  and  their  nondisabled  peers. 

I  speak  to  you  today  both  as  a  parent  and  as  a  volunteer  and  as 
one  who  in  a  volunteer  leadership  capacity  has  worked  for  more 
than  15  years  with  both  parents  and  teachers  in  similar  concerns 
of  cuiriculum  and  discipline. 

As  a  parent,  I  speak  to  you  as  one  who  has  a  child  with  limited 
learning  disabilities.  I  am  also  the  parent  of  a  daughter  who  is 
completing  her  master's  work  in  special  education,  and  I  have  seen 
her  work  with  special  needs  children  since  she  was  12.  And  I  fully 
appreciate  the  efforts  of  parents  and  teachers  who  work  with  chil- 
dren with  disabilities. 
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My  objective  today  is  not  only  to  address  the  issues  that  "stay 
put"  provisions  raise,  but  also  to  recommend  some  ideas  that  the 
National  PTA  feels  will  benefit  all  children  in  the  schools  and  in 
the  communities.  I  am,  however,  somewhat  perplexed  as  to  what 
specifically  are  the  problems  with  "stay  put."  I  want  to  be  sure  that 
we  are  not  looking  at  symptoms  and  ignoring  the  problems.  And  I 
would  suggest  that  National  PTA  realizes  that  there  are  a  great 
many  possibilities  of  problems  surrounding  this  issue,  including  a 
lack  of  communication  between  schools  and  parents — inadequate 
parental  involvement;  inadequate  or  inappropriate  implementation 
of  the  program;  litigation;  inadequate  funding;  perceived  double 
standards  concerning  discipline;  cumbersome  administrative  proce- 
dures, or  perhaps  an  education  system  that  is  regressing  to  the 
process  of  victimizing  special  education  children  because  of  their 
disabilities. 

The  National  PTA,  looking  at  these  potential  problems  concern- 
ing this  issue,  has  developed  some  standards  that  we  believe 
should  be  in  place  as  we  begin  to  discuss  these  issues.  One  of  those 
standards  is  that  we  believe  changes  to  the  "stay  put"  provisions 
should  reflect  data  and  information  about  the  specific  definition  of 
the  concerns  and  that  this  should  be  based  on  information  and  re- 
search related  to  the  magnitude  of  the  problem. 

We  have  heard  much  anecdotal  information;  however,  we  find  lit- 
tle documentation  of  the  problems  and  concerns  that  have  been 
brought  to  the  table. 

Second,  we  believe  that  above  all,  the  principles  of  a  free  and  ap- 
propriate education  in  the  least  restrictive  environment,  based  on 
the  involvement  of  parents  at  the  very  least  in  the  lEP  plan, 
should  be  the  policy  framework  related  to  the  child's  placement  in 
all  circumstances. 

We  do  believe  that  in  all  circumstances,  school  officials  should 
have  the  authority  to  separate  anyone  from  the  school  environment 
who  possesses  a  firearm.  The  National  PTA  v/ould  certainly  agree 
to  expanding  the  definition  of  weapons,  specifically  defined,  but  we 
would  not  agree  to  expanding  that  definition  to  behavioral  dis- 
orders. 

We  believe  that  a  standard  should  be  in  place  that  states  that 
the  "stay  put"  provision  of  IDEA  should  not  be  focused  primarily 
on  punishment,  but  on  the  educational,  social  and  developmental 
needs  of  students. 

We  believe  that  in  those  cases  where  a  parent  objects  to  a  pro- 
posed school  discipline  recommendation  to  a  change  in  placement 
based  on  behavioral  issues,  a  timely  process  must  be  found  to  expe- 
dite the  final  decision.  And  as  part  of  the  data  collection  rec- 
ommendation that  we  made  earlier,  we  believe  that  there  should 
be  information  concerning  the  average  time  it  takes  to  adjudicate 
a  placement  issue. 

We  also  believe  that  each  school  district  should  develop  a  com- 
prehensive, systematic  discipline  plan  for  students  with  disabilities, 
explicitly  including  a  behavior  plan  as  part  of  the  lEP. 

We  believe  that  State  and  local  education  agencies  need  to  as- 
sume leadership  roles  in  developing  approaches  for  implementing 
combined  universal  violence  prevention,  which  brings  me  to  my  last 
point,  which  is  that  this  is  not  an  issue  just  about  special  education 
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as  you  have  heard  others  speak  today.  Less  than  10  percent  of  the 
school  population  is  those  children  served  by  IDEA.  Less  than  9 
percent  of  those  students  are  deemed  to  be  serious  behavioral  or 
emotional  problems.  So  that  even  if  we  removed  all  of  those  chil- 
dren from  the  public  schools,  we  would  make  very  little  indentation 
into  the  school  violence  issue. 

I  am  not  a  curriculum  developer  nor  an  educational  researcher, 
but  I  do  represent  an  organization  that  for  almost  100  years  has 
believed  in  prevention,  and  we  believe  that  this  is  the  area  where 
universal  violence  prevention  programs  must  be  designed  for  entire 
schools  and  school  districts. 

We  surveyed  our  membership  recently,  and  the  membership  that 
we  surveyed  included  parents  of  special  education  children  as  well 
as  parents  of  nondisabled  children.  They  agreed  on  three  principal 
points.  One  was  that  special  education  children  must  be  guaran- 
teed an  equal  educational  opportunity.  They  agreed  that  commu- 
nication between  school  and  parents  is  insufficient,  and  thev 
agreed  that  teachers  need  more  in-service  training  in  working  witn 
special  education. 

We  believe  that  this  is  the  key  to  dealing  with  the  problem,  that 
schools  and  school  safety  and  school  officials  need  to  be  working  in 
cooperation  with  both  groups  of  parents  as  well  as  with  staff  in  ef- 
forts to  provide  strong  preventive  efforts.  A  positive  school  environ- 
ment does  not  have  to  rely  on  punitive  measures  to  achieve  a  safe 
school  atmosphere. 

Again  I  thank  you  for  this  opportunity  to  share  our  views.  We 
look  forward  to  working  with  various  organizations  and  with  Con- 
gress in  every  way  possible  to  resolve  this  issue,  and  we  would 
stress  again  that  we  believe  that  meaningful  parent  involvement  is 
a  key  element  in  the  approach  to  the  solution. 

Thank  you. 

[The  prepared  statement  of  Mrs.  Igo  may  be  found  in  the  appen- 
dix.] 

Senator  Frist.  Thank  you  very  much. 

Ms.  Fell,  could  you  summarize  once  again  what  the  important 
parts  of  IDEA  are,  or  what  aspects  of  IDEA  contributed  to  the  suc- 
cess of  your  children  in  school? 

Ms.  Fell.  I  think  one  of  the  important  things  to  realize  about 
IDEA  is  that  IDEA  is  really  a  framework  of  problem-solving.  And 
as  adults,  teachers  and  parents  together,  using  something  like 
IDEA,  we  are  really  modelling  good  problem-solving,  which  is  what 
children  really  need;  they  need  to  know  how  to  do  that.  You  iden- 
tify the  problem,  you  identify  the  presenting  problem,  you  look  at 
the  behavior,  you  understand  the  underlying  causes,  you  set  goals 
for  yourself,  you  assess  it,  and  when  it  does  not  work,  you  try 
again,  and  you  try  something  else.  But  parents  and  all  of  school 
staff  serve  as  that  role  model,  and  it  really  is  a  perfect  thing  for 
problem-solving  to  teach  children,  and  that  is  a  skill  that  we  all 
need  throughout  a  lifetime. 

Senator  Frist.  What  about  training  for  administrators  and 
teachers  to  deal  with  violence  and  discipline  in  schools? 

Ms.  Fell.  I  think  training  is  imperative,  and  I  would  like  that 
to  be  a  really  strong  point  in  the  reauthorization.  The  junior  high 
school  that  my  children  attend  right  now  has  set  school  discipline 
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as  a  priority.  Once  a  month,  a  behavioral  speciahst  comes  to  the 
school  and  works  with  the  teacher  on  an  in-service  program.  They 
come  back  every  month  and  work  out  problems  together.  It  is  the 
whole  staff — no  teacher  stands  alone — so  that  if  there  is  a  problem 
in  a  classroom,  there  are  people  to  call  in  the  building,  and  you  can 
get  support. 

I  often  say  a  teacher  is  like  a  wife  without  a  husband  and  does 
not  have  the  support  in  back  of  them,  but  teachers  also  need  that 
support.  So  it  has  to  be  prioritized  by  the  school,  and  in  back  of 
the  school  need  to  be  the  parent  organizations  right  behind  them, 
with  them. 

Senator  Frist.  Mrs.  Igo,  in  your  experience,  how  often  do  school 
districts  and  parents  disagree  concerning  the  issues  of  discipline 
and  violence  and  children  with  disabilities? 

Mrs.  Igo.  That  is  one  of  our  concerns,  that  there  is  no  data  to 
back  up  any  of  this  information  or  anecdotal  information  that  we 
hear;  and  until  we  have  that  kind  of  hard  data,  I  think  it  is  very 
difficult.  I  could  tell  you  personally,  but  I  do  not  know  if  that  is 
an  indication  of  nationwide  or  even  statewide. 

Senator  Frist.  And  it  is  a  problem  not  having  that  information. 
By  anecdote,  is  it  a  significant  number  as  you  go  around  and  talk 
to  people? 

Mrs.  Igo.  I  can  tell  you  that  depending  on  what  school  I  was  in, 
I  could  give  you  a  different  answer  for  each  school.  It  depends, 
again,  on  the  training  that  the  teachers  have  had;  it  depends  on 
the  leadership;  it  depends  on  the  communication  between  the 
school  and  the  teacher  and  the  superintendent  and  principal,  and 
with  the  parents,  both  the  parents  of  the  disabled  and  nondisabled 
children,  as  to  the  programs  that  are  involved. 

In  the  school  where  my  daughter  personally  teaches,  there  has 
never  been  a  severe  discipline  problem  with  the  children  she  has 
taught,  but  she  happens  to  teach  in  an  exceptional  school  where 
there  is  strong  cooperation  and  communication. 

So  I  could  only  tell  you  about  very  isolated  incidents  without 
data  to  back  it  up. 

Senator  Frist.  What  do  you  feel  is  needed  for  parents  and  school 
personnel  to  work  more  closely  together  on  these  issues  of  violence 
and  discipline,  from  a  Federal  legislation  standpoint? 

Mrs.  Igo.  I  think  the  violence  prevention  programs  have  to  be  a 
basis  to  open  up  communication.  Until  both  sides  are  well  aware 
of  the  programs  that  are  available,  nothing  is  going  to  be  effect, 
and  right  now,  there  is  no  violence  prevention  program  that  is  in 
place  universally,  and  I  think  that  that  is  very  important  if  we  are 
going  to  make  strides  toward  making  our  schools  safe.  And  schools 
nave  to  be  parent-friendly.  They  really  have  to  be  parent-friendly. 

Senator  Frist.  Thank  you. 

Senator  Harkin? 

Senator  Harkin.  Thank  you  very  much.  Senator  Frist. 

If  I  could  just  follow  up  on  what  you  said,  Mrs.  Igo,  I  received 
a  letter  this  morning  which  was  faxed  to  me  from  West  Middle 
School  in  Sioux  City,  lA,  from  the  principal,  Michael  McTaggert. 
You  were  talking  about  how  you  go  from  one  school  to  the  next  and 
how  they  differ.  He  says,  "West  Middle  School  consists  of  664  stu- 
dents. Seventy-two  percent  of  our  students  come  from  homes  below 
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the  poverty  line.  It  is  28  percent  minority,  and  32  percent  have  in- 
dividual education  plans.  We  have  adopted  the  theme '  It  takes  a 
whole  village  to  raise  a  child,'  in  the  last  2  years."  And  he  goes  on 
to  talk  about  what  has  happened  at  his  school  regarding  attend- 
ance since  they  initiated  all  of  these  different  plans.  He  talks  about 
an  outreach  program  and  a  micro  society  at  their  school,  where 
they  bring  students  in  and  teach  them  how  to  get  involved  in  run- 
ning government  and  financial  institutions,  and  so  on;  they  have 
a  student  police  corps  and  so  on.  Since  they  did  this,  the  result  has 
been  100  percent  inclusion  of  all  students;  attendance  has  gone 
from  72  percent  daily  to  98.5  percent  daily;  tardies,  from  75  daily 
to  5  per  day;  juvenile  court  referrals  from  267  in  the  previous  year 
to  3;  suspensions  went  from  524  in  the  previous  year  to  156,  of 
which  only  7  were  out  of  school. 

So  here  is  a  principle  who,  the  year  before  he  took  over,  they  had 
all  these  problems — they  were  expelling  kids,  they  had  tardiness, 
they  had  everything.  He  came  in,  and  they  changed  everything 
around,  and  look  what  happened. 

So  the  tools  are  there.  I  talked  about  that,  and  I  put  that  in  the 
Congressional  Record  last  year  about  what  had  happened  in  that 
school,  and  again,  it  just  buttresses  what  you  have  said,  that  if  peo- 
ple really  do  use  the  tools  that  are  available,  they  can  reach  these 
same  kinds  of  results. 

Ms.  Fell,  I  was  interested  in  hearing  your  story  about  your  fam- 
ily. I  cannot  tell  you  how  many  letters  I  have  received  over  the  last 
few  years  from  parents  and  others  regarding  the  disciplining  of 
children.  A  common  theme,  as  I  stated  earlier  to  Dr.  Cohn,  is  that 
everyone  wants  a  safe  learning  environment  for  their  children — ev- 
eryone does,  whether  a  parent  of  a  disabled  kid  or  not.  And  letter 
after  letter  told  of  disabled  children  being  transformed  from  highly 
disruptive  children  to  good  students,  just  as  yours  were,  when  ap- 
propriate interventions  were  provided  by  teachers  who  were  given, 
as  Senator  Wellstone  said,  appropriate  training  and  supportive 
services. 

I  can  understand  the  frustration  of  teachers  when  they  do  not 
have  the  support.  My  heart  goes  out  to  them,  especially  when  they 
are  dealing  with  a  classroom  of  34  kids.  So  we  are  not  giving  them 
the  resources. 

So  again,  just  for  the  record,  I  want  to  ask  again:  Do  you  want 
your  child  to  learn  discipline  and  responsibility  and  to  be  held  ac- 
countable for  his  actions?  Do  you  want  your  kids  to  be  held  ac- 
countable and  to  learn  discipline?  Sure. 

Ms.  Fell.  Absolutely.  I  think  it  is  so  critical  that  they  learn  that. 
In  order  to  live  their  whole  lives  and  to  be  able  to  function,  we  all 
need  to  learn  those  things.  And  I  think  it  is  critically  important  to 
give  children  the  message  that  their  disability  is  not  in  charge  of 
their  behavior,  but  that  they  are  in  charge  of  their  behavior,  and 
that  they  are  ultimately  responsible  for  the  acts  or  the  things  that 
they  do,  that  they  cannot  say,  "I  have  ADD.  What  can  you  do?" 
That  is  not  allowed  in  my  house.  You  might  have  ADD;  what  can 
we  do  so  you  can  do  it?  What  do  you  need  so  that  we  can  help  you 
do  it?  What  are  the  skills  that  are  missing? 

Schools  often  look  at  issues  of  compliance  and  noncompliance, 
and  I  ask  everyone  to  add  "incompetence."  Understand  where  the 
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incompetence  is  because  the  power  truly  is  in  the  teaching,  but  you 
have  to  know  what  to  teach. 

Senator  Harkin.  So  again,  does  this  mean  that  your  son  or  other 
children  with  ADHD  should  be  subject  to  exactly  the  same  dis- 
cipline techniques  as  nondisabled  children  receiving  an  education 
in  a  regular  class,  or  should  accommodations  and  adjustments  be 
made  by  the  regular  teacher? 

Ms.  Fell.  You  know,  one  of  the  things  that  I  teach  my  children 
that  I  think  is  important  for  life  as  it  goes  along  is  the  concept  of 
fairness  and  what  is  fairness.  Is  fairness  the  same  for  everyone,  or 
is  fairness  what  you  need?  In  my  family,  that  is  an  important 
piece.  So  I  think  that  with  children  with  disabilities,  we  have  to 
understand  where  their  incompetencies  lie,  build  them  strategies, 
and  teach  them  so  that  they  can  be  responsible  for  their  actions. 

Senator  Harkin.  Do  you  believe  that  you  have  anything  to  con- 
tribute to  school  personnel  in  developing  the  best  strategies  for 
teaching  your  child? 

Ms.  Fell.  As  a  parent,  I  feel  I  have  a  real  personal  commitment 
to  being  part  of  the  solution  of  providing  a  safe  environment  for  my 
child,  for  your  child,  and  for  all  children,  so  I  think  it  is  very  impor- 
tant. And  the  reason  we  have  been  able  to  work  at  the  school  they 
are  at  now  is  because  we  have  a  very  close  relationship  with  the 
school. 

Senator  Harkin.  I  guess  what  I  am  really  getting  at  in  this  se- 
ries of  questions  is  this.  You  are  not  asking  for  your  child  to  be  ex- 
cused from  learning  responsibility  or  discipline.  What  you  are  sim- 
ply asking  is  that  the  approaches  used  be  individually  tailored  to 
accomplish  the  objectives  of  maintaining  a  school  environment  that 
is  safe  and  conducive  to  learning.  You  are  also  asking  that  teachers 
receive  the  necessary  training  and  supports  which  will  enable  them 
to  do  their  job. 

In  short,  what  you  are  saying  is  that  one  discipline  strategy  just 
cannot  fit  all. 

Ms.  Fell.  One  cannot  fit  all,  and  there  is  one  other  very  impor- 
tant point  to  mention.  Senator,  and  that  is  that  parents  cannot  do 
it  alone,  and  teachers  cannot  do  it  alone.  The  only  way  it  is  going 
to  be  done  is  if  everybody  works  together.  So  a  strong  component 
is  teacher  training  and  parent  training  right  at  the  school. 

Senator  Harkin.  I  appreciate  that.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Frist.  Thank  you. 

Senator  Gorton? 

Senator  Gorton.  Ms.  Fell,  the  oldest  of  your  three  sons  is  now 
16? 

Ms.  Fell.  He  is  16. 

Senator  Gorton.  What  year  is  he  in  school? 

Ms.  Fell.  He  is  a  junior  in  high  school  in  Skokie. 

Senator  Gorton.  Tell  me,  simply  for  my  own  information,  as  a 
result  of  this  appropriate  placement  and  the  work  that  vou  have 
done  and  your  family,  the  partnership  between  you  and  tne  teach- 
ers, with  a  child  of  that  age  with  ADD,  is  the  ADD  less  evident 
now?  That  is  to  say,  is  it  a  condition  that  will  disappear  over  a 
number  of  years  given  a  particular  environment  in  which  the  child 
lives  and  grows  up? 
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Ms.  Fell.  No.  In  my  son's  case,  it  is  not  a  condition  that  will  dis- 
sipate as  he  grows  older.  It  is  still  difficult  for  him.  We  have 
worked  out  many  things  at  the  high  school  level  so  that  he  can 
build  the  strategies  and  the  decisionmaking  processes  he  needs. 
But  it  is  a  constant,  ongoing  job. 

Senator  Gorton.  And  will  that  be  true  of  the  two  younger  boys 
as  well? 

Ms.  Fell.  Yes,  that  will  be  true. 

Senator  Gorton.  You  have  already  emphasized  one  thing — an  in- 
dividualized education  program  is  not  going  to  work  unless  both 
the  parents  and  the  school  authorities  are  very,  very  much  in- 
volved. How  is  this  going  to  work  with  a  family  less  unified  and 
less  secure  than  yours  is? 

Ms.  Fell.  It  is  very  difficult  for  families  because  families  with 
children  with  disabilities  often  are  very  isolated  in  a  community. 
I  know  that  I  was  approached  at  a  grocery  store  once  out  shopping, 
and  another  parent  told  me  that  my  children  should  not  have  the 
right  to  go  to  school.  It  was  very  difTicult.  Luckily,  I  was  able  to 
stay  in,  and  I  had  the  support  of  the  organization. 

But  in  my  speaking,  when  I  go  out  to  different  areas,  in  the  Chi- 
cago area,  in  the  Chicago  public  schools,  where  parents  do  not  have 
all  the  advantages  that  I  do,  I  find  that  the  needs  are  really  the 
same — the  need  in  the  community  mental  health  centers  that  are 
working  on  parenting  skills  are  that  parents  need  training,  parents 
need  to  understand  what  their  rights  are,  schools  and  parents  need 
to  work  together. 

Senator  Gorton.  So  if  the  parent  for  some  reason  or  other  does 
not,  the  situation  just  is  not  going  to  work. 

Ms.  Fell.  I  think  if  the  parent  does  not,  there  may  be  alter- 
natives to  finding  somewhat  of  a  support  system  to  help  mentor 
that  child.  I  agree  with  you  that  it  takes  a  whole  village  to  raise 
a  child,  and  sometimes,  when  people  are  not  available  for  various 
reasons,  we  have  to  be  creative  and  find  alternatives  to  support 
them. 

Senator  Gorton.  Thank  you. 

Now  I  am  going  to  steal  the  excellent  question  my  colleague  from 
Illinois  asked  the  earlier  panel  and  ask  each  of  you  if  you  could 
make  but  a  single  significant  change  in  IDEA  as  it  is  reauthorized, 
what  would  that  change  be — with  all  apologies,  Senator  Simon. 

Ms.  Fell.  I  would  strengthen  the  training.  I  would  strengthen 
the  training  for  parents  and  for  teachers,  and  for  parents  and 
teachers  learning  to  work  together. 

Senator  Gorton.  Now,  that  is  a  policy.  I  am  not  sure  how  we  do 
it.  I  am  speaking  of  changing  the  words  in  this  statute.  Are  you 
satisfied  with  the  statute  as  it  is,  but  you  just  think  the  implemen- 
tation ought  to  involve  more  training? 

Ms.  Fell.  The  implementation — to  me,  one  of  the  most  difficult 
areas  is  getting  this  implemented,  and  I  think  that  that  can  be  ef- 
fected by  better  training,  but  I  think  the  implementation  is  dif- 
ficult. 

Senator  Gorton.  So  that  you  do  not  have  a  specific  suggestion 
for  changes  in  the  statute? 

Ms.  Fell.  Not  at  this  time. 

Senator  Gorton.  All  right.  Mrs.  Igo,  do  you? 
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Mrs.  Igo.  I  think  my  response  is  very  similar  to  hers.  I  think 
that  violence  prevention  programs  have  to  be  in  place,  and  I  think 
there  has  to  be  a  renewed  look  at  the  implementation. 

I  think  one  of  the  things  that  may  make  this  easier  perhaps 
would  be  a  more  effective  method  of  parent  involvement,  of  parent 
consultation,  at  all  levels  of  development  of  the  plan,  of  a  discipline 
management  plan  and  of  removal  to  placement.  I  think  all  of  those 
things  perhaps  need  a  more  careful  spelling  out  of  the  parental  in- 
volvement portion  of  it.  I  know  it  is  there  with  the  lEP. 

Senator  Gorton.  As  I  read  your  testimony — and  granted  this  is 
not  your,  Mrs.  Igo's,  testimony,  but  the  recommendations  of  the 
National  PTA — you  do  speak  of  broadening  the  definition  of  a 
weapon  beyond  firearms. 

Mrs.  Igo.  Yes. 

Senator  Gorton.  So  that  is  a  specific  statutory  proposal  you 
would  make.  Are  there  any  others  that  would  involve  significant 
changes  in  the  statute  itself? 

Mrs.  Igo.  Again,  I  think  perhaps  a  clear  delineation  of  the  paren- 
tal role — I  know  it  is  there  in  the  lEP,  but  perhaps  the  placement 
portion  of  it — removal  of  the  student. 

Senator  Gorton.  OK  Thank  you,  Mr.  Chairman. 

Senator  Frist.  Thank  you,  Senator  Gorton. 

Other  questions  before  concluding  this  panel? 

Senator  Simon? 

Senator  Simon.  First  of  all,  Ms.  Fell,  I  want  to  say  that  I  am 
proud  to  have  you  as  a  constituent  from  Illinois.  I  really  appreciate 
your  leadership,  and  I  think  the  word  "leadership"  is  much  of  what 
Doth  of  you  are  talking  about. 

Two  years  ago,  I  visited  18  schools  on  the  west  side  and  the 
south  side  of  Chicago.  I  remember  visiting  one — they  did  not  even 
call  it  a  "school" — but  there  was  a  marvelous  African  American 
principal,  Dr.  Arietta  Holloway — that  was  in  a  very  depressed  area. 
I  walked  in  expecting  to  be  depressed,  but  she  had  those  students 
geared  up,  and  the  teachers;  she  had  parents  teaching  students 
how  to  read  and  write.  And  I  walked  out  of  there  just  feeling  mar- 
velous. 

I  remember  walking  into  another  school,  and  within  5  minutes, 
the  principal  said  to  me,  'These  students  do  not  have  much  poten- 
tial." And  I  could  feel  it  all  over  that  school. 

What  you  talked  about,  Ms.  Fell,  was  that  the  law  was  really  the 
same  in  those  two  schools  where  your  sons  went,  but  in  one  case, 
the  leadership  said,  "We  must  stretch  ourselves  to  help  people," 
and  in  the  other  case,  they  just  did  what  the  law  required. 

Ms.  Fell.  They  did  not  want  to  deal  with  the  behaviors  is  really 
what  it  was.  Ana  in  the  second  case,  they  welcomed  us  as  a  family 
and  worked  with  us,  from  the  superintendent  to  the  janitor  of  the 
building. 

Senator  Simon.  And  one  of  the  things  that  both  of  you  have 
talked  about  is  getting  parents  involved.  That  is  marvelous  when 
you  have  a  parent  who  is  as  sensitive  and  as  involved  and  as  at- 
tuned to  things  as  you  are.  Too  often,  even  for  young  people  with- 
out disabilities,  schools  have  a  tough  time  getting  parents  to  take 
an  interest — I  think  frequently  because  parents  feel  inadequate. 
And  this  is  not  the  subject  of  this  hearing  today,  but  if  either  of 
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you  have  any  ideas  as  to  how — not  just  for  94-142,  but  just  in  gen- 
eral— how  do  we  get  parents  to  be  more  involved? 

Ms.  Fell.  One  of  the  things  with  parents  who  have  children  with 
disabilities  is  that  there  is  a  certain  amount  of  shame  when  you 
walk  into  the  building.  I  used  to  walk  into  the  building,  and  as  I 
walked  through  the  hall,  honestly,  I  could  feel  everyone  saying, 
"There  she  is."  And  it  was  not  very  welcoming  to  me.  So  I  think 
that  finding  ways  to  make  parents  know  that  their  input  truly 
makes  a  dirierence  in  the  school  and  is  important,  and  to  celebrate 
a  little  bit  of  what  is  going  well — I  think  that  those  are  important 
things.  I  think  that  too  often,  everyone  gets  too  busy  with  their 
day-to-day  things.  And  they  are  part  of  the  job  that  needs  to  get 
done,  so  if  everybody  kind  of  opens  that  up  a  little  bit,  it  is  much 
more  inviting  for  parents — and  to  go  out  of  their  way  to  make  par- 
ents feel  good.  If  a  parent  cannot  read  and  goes  into  a  school,  he 
is  going  to  have  a  very  difficult  time.  So  they  need  to  find  ways  in 
which  to  communicate  with  that  family  and  those  parents  and  any 
parent,  so  they  will  feel  good  about  walking  into  that  building  and 
that  they  are  going  to  find  out  something  good  about  their  child 
that  day. 

Senator  Simon.  You  would  make  a  good  principal. 

Let  me  ask  Mrs.  Igo — and  this  is  straying  a  bit  from  our  subject, 
but  it  is  part  of  this  whole  thing — I  spoke  a  couple  of  weeks  ago 
at  the  75th  anniversary  dinner  of  the  League  of  Women  Voters  of 
Illinois.  As  I  walked  in,  I  asked  the  president  what  the  membership 
was  like.  And  she  said  that  like  every  other  organization,  it  is 
going  down,  and  she  specifically  cited  PTA,  Rotary  Club  and  even 
bowling  leagues.  We  see  fewer  people  voting.  We  are  becoming  a 
nation  of  nonparticipants. 

When  I  was  in  grade  school,  in  a  small  rural  school,  the  monthly 
PTA  meeting  was  a  big  thing.  Parents  went,  kids  went;  it  was  a 
big  thing.  How  do  we  get  the  PTA — and  I  am  not  just  picking  on 
the  PTA — ^but  how  do  we  become  a  nation  of  participants  again  so 
that  parents  feel  involved  and  so  that  we  do  what  we  can  to  make 
our  communities  better  communities? 

Mrs.  Igo.  Let  me  correct  some  misinformation.  The  National  PTA 
membership  is  up  this  year.  It  is  not  down.  [Laughter.l 

Senator  Simon.  And  is  that  just  this  year,  or  compared  to  5  years 
or  10  years  ago? 

Mrs.  Igo.  It  is  up  compared  to  the  last  3  years,  yes.  It  has  shown 
an  increase.  The  whole  thrust  of  PTA  has  changed  over  the  years, 
and  what  we  see  now  are  parents  who  want  to  be  involved  in  is- 
sues and  who  are  involved  in  things  like  Ms.  Fell  just  spoke  about, 
who  are  involved  because  of  their  children's  special  needs  or  be- 
cause of  their  school's  special  needs.  So  we  see  that  there  is  a  re- 
surgence of  parent  involvement  in  the  schools. 

Piggybacking  on  what  Ms.  Fell  was  talking  about  in  getting  par- 
ents involved,  in-service  training  of  teachers  and  parents  is  one 
way  we  see  to  involve  parents  in  the  schools  and  to  make  schools 
parent-friendly.  Another  is — and  this  is  way  outside  the  IDEA 
realm — teacher  training  at  higher  education  in  relationships  with 
parents  and  how  to  deal  with  parents,  and  then  the  Goals  2000 
part  that  calls  for  parent  centers  to  be  established  is  another  way 
to  bring  parents  into  the  schools  and  to  help  parents  feel  like  what 
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they  have  to  contribute  is  worthwhile  and  that  they  have  the  skills, 
whatever  they  are,  to  participate  in  their  children's  education, 
whether  it  is  at  home,  just  providing  a  kitchen  table  to  do  the 
homework  on,  or  whether  it  is  coming  to  the  schools  to  be  involved, 
or  whether  it  is  participating  in  decisionmaking — all  levels  of  par- 
ent involvement.  There  is  not  just  one  way  of  parent  involvement — 
not  just  joining  the  PTA,  although  we  think  that  is  an  important 
way  to  do  it. 

Senator  Simon.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Senator  Frist.  Senator  Harkin? 

Senator  Harkin.  Mr.  Chairman,  if  I  might  ask  your  indulgence, 
I  have  one  question  I  really  want  to  ask  Ms.  Fell,  if  you  do  not 
mind. 

Could  you  draw  up  two  lists — one  list  would  be  of  let  us  say  50 
students  who  have  ADHD,  who  are  disruptive,  misbehaving,  undis- 
ciplined, who  are  not  receiving  appropriate  services.  Do  you  think 
you  could  draw  up  a  list  of  50  students  like  that? 

Ms.  Fell.  Certainly. 

Senator  Harkin.  Then  I  want  you  to  draw  up  another  list  of  50 
students  who  have  ADHD,  who  are  like  your  children,  who  have 
gotten  appropriate  services,  who  have  gotten  individualized  plans, 
who  have  had  the  support  of  their  school  systems,  and  who 
changed  their  behavior  and  became  good  students.  Do  you  think 
you  could  draw  up  a  list  like  that? 

Ms.  Fell.  I  can  draw  up  a  list  of  references  from  being  involved 
in  CHADD,  but  these  are  not  the  children  you  are  going  to  see  in 
the  headlines. 

Senator  Harkin.  Well,  what  I  am  getting  at  is  that  you  have  two 
lists.  If  you  only  looked  at  the  first  list 

Ms.  F^LL.  You  would  miss  the  boat. 

Senator  Harkin.  Yes.  If  you  looked  at  the  first  list,  though,  and 
there  are  just  these  terrible  students,  misbehaving  and  acting  up, 
and  you  only  looked  at  that,  what  kind  of  conclusion  might  you 
come  to? 

Ms.  Fell.  If  I  only  looked  at  that,  I  would  have  a  real  feeling 
of  hopelessness  because  I  would  not  feel  that  anybody  out  there 
was  able  to  make  any  changes. 

Senator  Harkin.  And  if  you  looked  at  the  other  list,  what  would 
your  conclusion  be? 

Ms.  Fell.  I  would  understand  what  I  understand  deeply  on  a 
personal  level,  that  without  IDEA,  I  would  not  have  a  family;  my 
children  would  not  be  at  home  living  with  me.  They  may  be  in  ju- 
venile court  somewhere,  they  may  be  in  a  placement  out  of  the 
State.  So  that  is  something  I  really  know  about,  but  I  try  to  keep 
them  out  of  the  headlines. 

Senator  Harkin.  The  reason  I  ask  that  question  is  because  I 
think  we  have  got  to  take  a  look  at  the  whole  picture. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Frist.  I  thank  you  both. 

Let  us  move  on  to  the  tnird  panel.  The  purpose  of  the  third  panel 
is  to  review  with  us  from  multiple  perspectives  the  adequacy  of 
current  Federal  policy  related  to  discipline  and  to  make  suggestions 
about  how  it  might  be  strengthened. 
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Our  first  witness  on  this  panel  is  Charles  Weatherly,  of  the 
Weatherly  Law  Firm  in  Duluth,  GA.  He  is  representing  the  Na- 
tional School  Boards  Association. 

I  would  also  like  to  welcome  Diane  Lipton,  an  experienced  attor- 
ney with  the  Disability  Rights  and  Education  Defense  Fund,  from 
Berkeley,  CA. 

Next,  we  will  hear  from  E.  Don  Brown,  the  principal  of  S.  D.  Bell 
High  School  in  Hurst,  TX  and  an  elected  official  representing  the 
National  Association  of  Secondary  School  Principals  Association. 

Kathleen  Boundy  is  an  attorney  for  the  Center  for  Law  and  Edu- 
cation in  Boston,  MA. 

Marcia  Reback  is  president  of  the  Rhode  Island  Federation  of 
Teachers  and  Allied  Health  Professionals  as  well  as  an  elected  offi- 
cial of  the  American  Federation  of  Teachers. 

Our  final  witness  today  will  be  Stevan  Kukic,  the  director  of 
services  for  students  at  risk  for  the  Utah  State  Department  of  Edu- 
cation in  Salt  Lake  City.  He  is  immediate  past  president  of  the  Na- 
tional Association  of  State  Directors  of  Special  Education. 

Mr.  Weatherly? 

STATEMENTS  OF  CHARLES  L.  WEATHERLY,  WEATHERLY  LAW 
FIRM,  DULUTH,  GA,  REPRESENTING  THE  NATIONAL  SCHOOL 
BOARDS  ASSOCIATION;  DIANE  LIPTON,  DISABILITY  RIGHTS 
AND  EDUCATION  DEFENSE  FUND,  BERKELEY,  CA;  E.  DON 
BROWN,  PRINCIPAL,  HURST,  TX,  REPRESENTING  THE  NA- 
TIONAL ASSOCIATION  OF  SECONDARY  SCHOOL  PRINCIPALS 
ASSOCIATION;  KATHLEEN  B.  BOUNDY,  CENTER  FOR  LAW 
AND  EDUCATION,  BOSTON,  MA;  MARCIA  REBACK,  PRESI- 
DENT, RHODE  ISLAND  FEDERATION  OF  TEACHERS  AND  AL- 
LIED HEALTH  PROFESSIONALS,  PROVIDENCE,  RI,  REP- 
RESENTING THE  AMERICAN  FEDERATION  OF  TEACHERS; 
AND  STEVAN  KUKIC,  DIRECTOR,  SERVICES  FOR  STUDENTS 
AT  RISK,  UTAH  STATE  DEPARTMENT  OF  EDUCATION,  SALT 
LAKE  CITY,  UT 

Mr.  Weatherly.  Thank  you,  Senator  Frist  and  members  of  the 
committee.  I  guess  I  am  the  second  person  who  is  a  lawyer,  per- 
haps unfortunately  for  the  committee  considering  this  information, 
to  appear  before  you  today.  My  practice  is  exclusively  devoted  to 
special  education  law,  representing  States  and  school  districts  in- 
volved in  issues  of  the  education  of  children  with  disabilities. 

As  have  the  other  witnesses,  I  have  prepared  written  comments 
which  I  have  submitted  to  the  committee,  and  I  will  not  be  reading 
those  comments  but  will  be  summarizing  what  I  think  is  the  im- 
portant information  for  the  committee  to  consider.  I  will  also  be 
submitting  as  a  supplemental  exhibit  a  list  of  information.  I  am  the 
chairperson  of  the  special  education  committee  of  the  Council  of 
School  Attorneys  to  the  National  School  Board  Association.  I  was 
appointed  to  that  capacity  in  I  believe  it  was  May. 

We  have  conducted  our  own  form  of  lawyers'  survey  among 
school  district  lawyers  to  obtain  information  about  the  issue  before 
the  committee  today.  I  have  been  somewhat  overwhelmed  with 
faxes  at  my  office.  I  had  four  at  my  hotel  the  other  day.  Senator 
Harkin  was  talking  about  faxes.  I  went  back  to  the  hotel  this  morn- 
ing, and  I  had  four  more  faxes  from  school  board  attorneys  across 
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the  country,  giving  me  information,  suggestions,  and  perhaps  tell- 
ing me  vyhat  I  should  say  today.  With  that  as  a  background,  that 
information  I  will  provide  in  the  form  of  an  exhibit. 

I  think  it  is  important  for  the  committee  to  understand  where  we 
are  coming  from  and  what  we  are  asking  for.  We  are  asking  not 
to  give  school  officials  unilateral  authority  to  suspend  or  expel  chil- 
dren with  disabilities.  We  are  not  asking  to  alter  the  procedural 
safeguards  in  any  significant  extent  whatsoever.  What  we  are  ask- 
ing is  that  the  Senate  consider  an  amendment  to  one  provision  of 
the  statute  which  is  the  "stay  put"  provision  of  the  statute,  which 
has  already  been  addressed  by  a  previous  speaker. 

We  are  further  asking — and  I  have  indicated  what  we  are  not 
asking  for — what  are  we  asking  for?  We  are  asking  for  some  very 
limited  flexibility  with  school  officials  to  remove  dangerous  children 
from  school  on  a  temporary  basis.  In  many  respects,  it  is  probably 
no  more  than  a  change  in  the  existing  amendment  from  1994  to  in- 
clude within  that  not  just  guns  and  not  just  knives,  as  proposed  by 
the  Department,  but  to  include  truly  dangerous  behavior,  some- 
thing that  will  have  to  be  defined  in  any  statutory  amendment. 

The  ability,  then,  of  school  officials  to  effect  a  temporary  removal 
that  is  not  getting  rid  of  children  with  disabilities — again,  a  tem- 
porary removal,  while  school  officials  and  parents  sit  down  and 
look  for  an  alternative  placement  that  will  be  appropriate  to  meet 
the  needs  of  the  child. 

I  was  listening  to  the  testimony  of  Ms.  Fell,  and  I  think  we  are 
all  heartened  by  the  fact  of  a  good  result,  and  I  would  certainly 
hope  there  would  be  more  such  results  across  the  country.  What 
happened  in  her  scenario — unfortunately,  she  apparently  had  to 
move  to  another  school  district — ^but  the  other  school  district  sat 
down,  looked  at  behavior  management  plans,  looked  at  techniques, 
looked  at  interventions,  and  brought  things  to  bear  that  would 
allow  those  children  to  receive  a  free  appropriate  public  education. 

What  we  are  saying  is  give  schools  the  limited  flexibility  for  truly 
dangerous  behaviors,  to  remove  those  truly  dangerous  children 
from  school  for  45,  60,  90 — that  is  something  that  has  to  be  dis- 
cussed— for  a  limited  period  of  time  while  these  alternatives  are 
being  considered,  while  the  school  district  is  looking  for  another  al- 
ternative placement.  This  removal,  sirs,  is  to  an  alternative  setting. 
It  might  be  another  class  in  the  same  school.  It  might  be  another 
school.  The  variations  on  that  theme  are  almost  limitless.  But  that 
is  all  we  are  asking,  to  move  the  child  who  is  perceived  to  be  truly 
dangerous  under  a  statute  that  would  be  defined  by  this  commit- 
tee, while  an  alternative  appropriate  program  is  being  investigated 
and  while,  if  the  parents  are  disagreeing  with  the  process,  while 
the  due  process  proceeding  is  being  completed. 

Senator  Harkin  made  some  reference  to  least  restrictive  environ- 
ment, and  I  mention  this  in  my  testimony  and  I  just  want  to  reit- 
erate because  I  think  this  is  important  in  terms  of  implications. 
There  is  a  potential  conflict  in  Federal  policy,  I  would  submit.  We 
have  a  Federal  policy  which  we  support  and  endorse  of  the  place- 
ment of  children  with  disabilities  in  the  least  restrictive  environ- 
ment and  seriously  considering  and/or  placing  all  children  in  the 
regular  classroom  first  to  see  if  they  can  be  served  in  that  setting. 
I  submit  to  you  that  as  a  part  of  the  implementation  of  this  man- 
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date,  we  are  going  to  have  a  further  problem  in  the  area  of  truly 
dangerous  children  because  you  will  perhaps  be  seeing  more  chil- 
dren in  regular  classes  where  you  are  likely  to  see  more  dangerous 
behaviors  that  we  submit  requires,  again,  this  limited  flexibility. 

The  National  School  Boards  Association  is  available  to  assist  in 
drafting  any  language,  and  we  will  be  providing  some  suggested 
language  to  this  committee  for  its  consideration. 

Thank  you. 

Senator  Frist.  Thank  you,  Mr.  Weatherly. 

[The  prepared  statement  of  Mr.  Weatherly  may  be  found  in  the 
appendix.] 

Senator  Frist.  Ms.  Lipton? 

Ms.  Lu'TON.  Thank  you.  Grood  afternoon. 

I  am  very  pleased  to  have  this  opportunity  to  provide  some  testi- 
mony also  from  a  parent  perspective  on  the  issue  of  disciplining 
students  with  disabilities. 

If  there  is  a  single  message  to  convey  from  the  perspective  of  par- 
ents, it  is  that  we  believe  it  is  critical  to  maintain  each  and  every 
protection  currently  in  the  IDEA.  Parents  are  opposed  to  proposals 
that  would  carve  out  new  exceptions  to  the  "stay  put"  and  due 
process  provisions  of  the  law  and  give  school  officials  greater  au- 
thority to  unilaterally  make  decisions  with  lifelong  consequences 
for  our  children.  We  know  there  are  other  means  of  addressing 
challenging  behavior.  We  do  not  need  to  revert  back  to  simplistic, 
counterproductive  solutions. 

The  IDEA  currently  provides  the  proper  balance  between  short- 
term,  immediate  answers  to  school  safety  and  effective  long-term 
approaches  to  the  provision  of  services  to  remediate  inappropriate 
behavior  and  prevent  school  failure.  Full  implementation  of  the  law 
will  guarantee  that  this  balance  will  be  preserved  and  that  appro- 
priate interventions  will  be  provided,  making  the  school  safer  for 
all  children. 

I  have  two  children,  a  12-year-old  daughter,  Daria,  without  dis- 
abilities and  an  older  daughter,  Chloe,  23  years  old,  who  is  dis- 
abled and  recently  completed  her  public  education.  Chloe  has  cere- 
bral palsy  and  uses  an  electric  wheelchair.  She  started  attending 
school  when  she  was  3  years  old,  within  weeks  of  the  passage  of 
P.L.  94-142. 

Over  the  last  20  years,  I  have  had  to  take  on  a  broad  range  of 
issues  and  battles  to  assure  that  Chloe  had  the  educational  oppor- 
tunity which  the  law  guaranteed.  I  have  worked  extensively  with 
parents  and  parents  groups  within  California  and  throughout  the 
country.  I  even  went  to  law  school — a  rather  extreme  measure 
which  I  do  not  recommend — so  I  could  getter  understand  the  laws. 
I  currently  work  at  the  Disability  Rights  Education  and  Defense 
Fund  in  California. 

The  issue  of  discipline  is  not  a  new  issue  to  parents  of  disabled 
children.  Our  children's  behavior  and  disabilities  have  historically 
been  used  as  the  excuse  to  exclude  them,  and  for  this  reason  we 
remain  extremely  vigilant  of  proposals  that  would  make  it  easier 
to  segregate  and  exclude  children  with  disabilities  from  school. 

Today,  the  issue  of  disruption  and  school  violence  as  it  relates  to 
disabled  children  has  become  highly  politicized  and  exaggerated. 
We  have  yet  to  see  any  data  to  support  the  notion  that  violent  be- 
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havior  by  disabled  children  presents  a  significant  problem  in  the 
schools  tnat  warrants  a  change  in  Federal  policy. 

For  each  of  the  two  or  three  exceptional  cases  we  keep  hearing 
about,  unfortunately,  parents  could  relate  countless  stories  of  chil- 
dren betrayed,  children  punished  and  pushed  out  of  school  because 
of  the  failure  of  the  school  system  to  address  obvious  behavioral 
and  learning  problems. 

This  is  not  to  say  that  school  safety  is  secondary  to  all  else. 
School  safety  is  of  paramount  concern  to  parents  of  disabled  chil- 
dren. If  anything,  our  intense  interest  in  a  safe  school  environment 
is  even  greater  than  it  is  for  parents  of  nondisabled  children  and 
others  in  the  school  community. 

Many  of  our  children  are  extremely  vulnerable  to  peer  influences 
and  physical  threats  and  abuse.  Moreover,  some  disabled  children 
are  highly  distractible  and  have  difficulties  concentrating.  Yet  my 
daughter  Chloe's  special  education  class  was  a  dumping  ground  for 
children  pulled  out  of  regular  classes  because  of  behavior  problems. 

Why  is  it  acceptable  to  remove  dangerous  or  disruptive  children 
to  special  education  classes?  Is  the  education  of  disabled  children 
expandable?  Is  their  safety  expendable? 

This  also  does  not  mean  that  we  condone  or  avoid  dealing  with 
misbehavior.  We  want  our  children  to  learn  good  behavior  and  to 
have  positive  role  models.  For  many  disabled  children,  learning  ap- 
propriate, socially  acceptable  behavior  is  at  the  core  of  their  edu- 
cation. 

Just  as  we  are  concerned  about  safety,  we  are  also  concerned 
about  the  child  who  acts  out.  Our  children  for  these  children  fo- 
cuses on  the  lack  of  services  that  could  make  a  critical  difference. 
In  the  last  two  decades,  we  have  seen  dramatic  advances  in  the 
technology,  interventions  and  strategies  for  addressing  inappropri- 
ate behavior,  even  very  aggressive  or  self-injurious  behaviors. 
These  interventions  benefit  the  individual  child,  the  entire  school 
community,  and  the  society  generally,  and  in  my  written  testimony, 
I  give  several  examples  where  providing  appropriate  services  has 
made  a  huge  difference  for  children. 

In  contrast  to  the  positive  outcomes  is  the  enormous  cost  in  fi- 
nancial and  human  resources  of  throwing  kids  out  of  school.  The 
statistics  on  school  dropout  rates,  crime,  incarceration,  mental  ill- 
ness and  lifelong  economic  dependence  for  children  expelled  from 
school  speak  for  themselves. 

As  parents,  we  are  compelled  to  ask  why  are  children  denied  the 
vital  services  and  interventions  that  we  know  can  work  and  instead 
are  punished  because  of  the  failure  of  the  system  to  address  their 
needs.  Why  do  teachers  tell  us  that  they  are  told  by  their  school 
administrators  not  to  refer  children  for  behavior  and  other  nec- 
essary assessments  and  services  and  instead  are  encouraged  to 
simply  remove  the  children  who  present  problems? 

Why  do  teachers  report  that  with  appropriate  support,  more  stu- 
dents could  remain  in  regular  education  classes? 

Teachers  routinely  call  us  asking  for  advice  but  are  afraid  of  los- 
ing their  jobs  for  advocating  for  their  students  and  trying  to  get  the 
services  they  need.  Parents  and  teachers  share  these  frustrations. 
Our  interests  are  the  same — to  provide  a  safe,  effective  learning 
environment  for  all  kids — yet  the  schools  continue  to  deny  services 
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and  revert  to  simplistic,  shortsighted,  costly  disciplinary  tactics 
that  are  doomed  to  perpetuate  further  violence  and  disruption  of 
our  communities.  Is  this  all  we  can  offer  our  children? 

For  the  very  few  children  with  disabilities  who  do  exhibit  violent 
or  very  aggressive  behaviors,  the  school  has  a  vehicle  for  address- 
ing these  exceptional  situations,  as  the  U.S.  Supreme  Court  de- 
scribed in  Honig  v.  Doe.  Most  often,  when  a  child  does  become 
overly  aggressive,  parents  agree  with  the  school  that  a  change  in 
class  placement  is  appropriate. 

The  perception  that  parents  stand  ready  to  challenge  school  dis- 
trict decisions  and  abuse  procedures  intended  to  protect  children  le- 
gitimately certified  as  disabled  is  utterly  ridiculous. 

Senator  Harkin  [presiding].  Ms.  Lipton,  in  the  interest  of  time, 
could  I  ask  you  to  summarize  the  remainder  of  your  statement, 
please? 

Ms.  Lipton.  Yes.  In  conclusion,  I  just  want  to  say  that  parents 
at  all  costs  try  to  avoid  head-on  battles  with  school  districts.  The 
emotional  and  financial  costs  make  using  the  due  process  proce- 
dures completely  out  of  reach  for  most  parents. 

Finally,  I  just  want  to  say  that  the  "stay  put"  provision  provides 
a  very,  very  critical  tool  for  parents  to  maintain  some  equality  of 
power  so  the  parents  have  some  leverage  to  ensure  in  lEP  meet- 
ings that  appropriate  programs  and  services  will  be  provided  to 
their  children.  Without  this  leverage,  basically,  parents  have  no 
power  to  insist  on  an  appropriate  education  for  their  children,  espe- 
cially those  with  behavior  disorders. 

Thank  you. 

Senator  Harkin.  Thank  you. 

[The  prepared  statement  of  Ms.  Lipton  may  be  found  in  the  ap- 
pendix.] 

Senator  Harkin.  Mr.  Brown? 

Mr.  Brown.  Senator  Harkin  and  members  of  the  committee, 
thank  you  for  this  opportunity  to  address  you  this  afternoon. 

Let  me  briefly  frame  my  comments — and  you  have  copies  of  those 
comments — around  the  dilemma  that  principles  in  this  country  are 
faced  with  today — that  is,  pressure  from  the  general  education  par- 
ents to  have  safe  schools;  the  needs  and  expectations  of  parents  of 
disadvantaged  and  disabled  students  and  what  their  needs  are, 
and  trying  to  bring  those  together  in  what  the  entire  country  per- 
ceives to  be  the  most  important  thing  that  should  happen  in  our 
schools,  that  is,  that  we  have  a  safe  environment. 

I  am  a  principal  at  Bell  High  School  in  Hurst,  TX,  as  has  been 
noted.  It  has  been  my  privilege  to  serve  as  a  public  school  principal 
for  the  past  27  years,  the  past  20  as  principal  of  Bell  High  School. 

Obviously,  time  does  not  permit  me  to  share  with  you  all  of  the 
outstanding  general  education  students,  all  of  the  outstanding  spe- 
cial education  students,  parents,  and  teachers  in  our  school  and 
how  supportive  they  are,  and  the  opportunity  to  work  together  for 
the  benefit  of  all  students. 

In  addition,  I  serve  as  elected  president  of  the  40,000  middle 
school  and  high  school  principals  and  assistant  principals  across 
this  country  who  make  up  the  National  Association  of  Secondary 
School  Principals. 
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My  comments  and  accompanying  testimony  will  be  iEcio':;ific  to  me, 
but  totally  relevant  to  member  principals  who  deal  with  Federal 
policy  relative  to  IDEA  and  the  protections  for  students  with  dis- 
abilities. 

Point  one.  Principals  and  schools  across  this  country  have  made 
significant  strides,  and  several  comments  have  been  made  today  in 
regard  to  inclusion  movement,  or  the  main  streaming  of  students,  or 
the  least  restrictive  environment — whichever  term  you  choose  to 
use.  Thousands  of  disabled  students  are  now  being  served  in  gen- 
eral classes  to  enhance  their  opportunity  to  learn  and  achieve. 
Those  students  continue  to  be  served  and  supported  by  special  edu- 
cation staff  working  individual  with  them  in  a  content  mastery  for- 
mat. 

These  highly  effective  placement  initiatives  are  the  best  possible 
scenario  for  disabled  students  and  for  schools,  and  let  me  articulate 
these  two  terms.  Inclusion,  least  restrictive  mainstreaming — the 
practice  of  placing  disabled  students  in  general  education  classes. 
And  second,  content  mastery,  the  practice  of  assisting  and  support- 
ing disabled  students  in  general  education  classes  to  assure  their 
opportunity  for  success. 

We  support,  encourage  and  embrace  this  highly  controversial  yet 
most  effective  practice  of  dealing  with  students. 

Point  two.  When  disabled  students  placed  in  this  setting  or  in 
other  appropriate  placements  are  involved  in  acts  of  violence  that 
endanger  other  students,  teachers,  or  even  themselves,  current 
IDEA  law,  Department  of  Education  policy  and  the  fear  of  litiga- 
tion have  rendered  local  school  districts  and  school  officials  helpless 
in  dealing  with  violence  in  the  schoolhouse.  Violence  by  these  stu- 
dents as  well  as  by  general  education  students  is  well-documented. 

Not  just  guns,  weapons,  but  knives,  explosives,  clubs  and  phys- 
ical assaults  have  become  far  too  common  in  our  schools.  Parents 
are  demanding  action  and  rightfully  so.  Acts  that  are  committed  in 
the  school  and  in  the  classroom  require  immediate  and  significant 
response.  Current  law  does  not  allow  principals  and  school  districts 
to  ensure  safety  and  order  in  the  schools.  Disabled  students  require 
educational  opportunity,  but  they  should  not  be  exempt  from  ac- 
countability for  their  actions. 

My  own  personal  scenario  involves  a  young  man  whom  we  will 
call  Tom,  who  is  18  years  old.  He  is  disabled  and  suffers  from  tem- 
poral lobe  seizures.  When  heavily  medicated,  he  often  functions 
well.  However,  three  assaults  during  the  1994-95  school  year,  one 
being  a  broken  nose  sustained  by  his  teacher  assistant,  has  put  the 
school  in  a  real  dilemma,  at  the  cost  of  $20,000,  or  two  full-time 
male  assistants  who  personally  supervise  the  student  at  school, 
and  an  estimated  80  man-hours  given  to  four  ARD  or  placement  or 
lEP  team  meetings  during  a  school  year  at  an  estimated  cost  of 
$6,000.  The  alternative  proposed  by  the  parent  is  an  off-campus 
placement  which  would  be  at  an  estimated  cost  of  $60,000  for  the 
school  district. 

My  issue  as  the  building  principal  is  how  do  I  deal  with  this. 
Teachers  and  parents  are  demanding  action  on  my  part.  The  school 
district  is  demanding  that  we  not  exceed  budgeted  funds  in  regard 
to  dealing  with  the  student. 
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Let  meto->se  by  saying  that  this  is  a  very  serious  problem  for 
schools  who  are  meed  with  the  following  dilemmas.  Inclusion  can- 
not work  if  disabled  students  cannot  be  neld  accountable.  Parental 
pressure  and  litigation  are  draining  school  resources  from  our  other 
students.  Time,  money  and  personnel  devoted  to  schools,  to  the  dis- 
ruptive and  dangerous  actions  of  disabled  students,  is  choking  our 
schools. 

Regular  education  parents  are  demanding  equal  time,  money  and 
personnel  for  their  children.  Interim  alternative  placement,  even 
for  45  days,  does  not  send  the  message  that  violence  in  schools  is 
unacceptable. 

We  need  your  help  today,  not  to  help  disabled  students,  but  to 
make  schools  safe  and  secure  for  all  students.  We  are  doing  an  ex- 
traordinary job  educating  disabled  students,  but  our  hands  are  tied 
due  to  Federal  legislation  and  policy.  Help  us  today  and  help  the 
kids  of  America. 

Thank  you. 

Senator  Frist.  Thank  you,  Mr.  Brown. 

[The  prepared  statement  of  Mr.  Brown  may  be  found  in  the  ap- 
pendix.] 

Senator  Frist.  Ms.  Boundy? 

Ms.  Boundy.  Mr.  Chairman,  members  of  the  Subcommittee  on 
Disability  Policy,  I  appreciate  the  invitation  to  speak  with  you 
today. 

I  have  spent  more  than  18  years  as  an  attorney  for  the  Center 
for  Law  and  Education,  representing  low-income  parents  and  their 
children.  I  primarily  specialize  in  the  representation  of  students 
with  disabilities. 

Prior  to  the  U.S.  Supreme  Court's  decision  in  Honig  v.  Doe  in 
1988,  approximately  48  percent  of  the  calls  that  the  Center  for  Law 
and  Education  received  were  on  behalf  of  students  with  disabilities 
involved  in  being  denied  education  for  purportedly  disciplinary  rea- 
sons. While  this  number  abated  significantly  in  the  wake  of  the 
Honig  decision,  the  numerous  variations  school  districts  continued 
to  use  to  remove  students  with  disabilities  from  schools,  generally 
for  in-school  behavior  related  to  the  child's  disability,  is  most  dis- 
concerting. 

Today  we  have  heard  many  references  to  the  Honig  decision, 
which  I  have  come  to  conclude  is  either  the  most  misunderstood  or 
perhaps  most  misconstrued  case  ever  decided.  In  a  7-to-2  opinion, 
the  Court  underscored  the  most  essential  underlying  principle  of 
IDEA,  that  Congress,  based  on  a  long  history  of  mistreatment, 
abuse,  and  exclusion  of  children  with  disabilities,  expressly  acted 
to  strip  school  districts  of  the  unilateral  authority  to  exclude  stu- 
dents with  disabilities,  including  in  this  instance  students  with  se- 
rious emotional  disturbance,  from  a  special  school  for  students  with 
emotional  disturbance. 

As  evident  from  the  legislative  history,  the  plain  language  of  the 
Act  when  Congress  incorporated  the  constitutionally-based, 
nonexclusionary  principles  from  the  Mills  and  PARC  cases,  that  no 
child  with  disability  is  too  retarded,  too  disturbed,  or  too  much  of 
a  behavior  problem  to  be  excluded  from  or  denied  his  or  her  right 
to  public  education.  Congress  was  fully  cognizant  that  it  was  adopt- 
ing the  principles  of  "zero  reject." 
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Congress  intended  to  compel  States  and  local  education  agencies 
to  stop  treating  disabled  children  as  discipline  problems  and  to  ad- 
dress their  behavioral  needs  as  part  of  their  educational  needs. 
Congress  thoughtfully  required  not  only  the  kind  of  instructional 
services  which  are  traditionally  considered  to  be  educational,  but 
also  certain  supportive  or  related  services  needed  for  a  child  to  ben- 
efit from  his  or  her  education,  including  but  not  limited  to  counsel- 
ing, psychological  services,  and  working  with  those  problems  and  a 
child's  living  situation  that  affect  the  child's  adjustment  in  school. 

The  IDEA  obligation  to  provide  free  appropriate  public  education 
includes  the  obligation  to  provide  appropriate  services  to  address 
impaired  behavioral  controls.  Indeed,  a  number  of  courts  both  pre 
and  post  Honig  have  recognized  that  a  school's  failure  to  provide 
a  student  with  an  appropriate  education  may  contribute  to  inappro- 
priate or  disruptive  behavior;  also,  that  a  school's  handling  of  a  stu- 
dent may  have  contributed  to  his  or  her  disruptive  behavior. 

In  a  case  from  Alabama,  Christopher  D.  v.  Montgomery  School 
District,  decided  in  1990,  the  Federal  court  rejected  a  school  dis- 
trict's attem.pt  to  remove  a  boy  with  significant  behavioral  difficul- 
ties and  to  place  him  in  an  isolated  setting  after  finding  that  the 
school  district  had  failed  to  provide  the  youngster  with  an  appro- 
priate program.  Rather  than  employing  strategies  to  teach  the 
youth  appropriate  behaviors  through  a  behavioral  management 
plan  having  a  goal  of  ultimately  returning  him  to  the  regular  edu- 
cation setting  and  identifying  strategies,  the  lEP  merely  described 
classroom  rules,  the  punishments  and  the  rewards  for  breaking  or 
following  them.  This,  unfortunately,  gentlemen,  is  all  too  typical 

Today  I  urge  you  not  to  tamper  with  the  "stay  put"  provision  of 
the  IDEA  and  not  to  undermine  the  critical  principle  of 
nonexclusion  that  is  the  embodiment  of  this  Act.  I  respectfully  sug- 
gest that  there  is  no  rationale  for  creating  loopholes  in  the  proce- 
dural safeguards  when  a  proper  and  effective  legal  framework  ex- 
ists to  address  the  full  range  of  behaviors  being  discussed  today. 

First  and  foremost,  under  IDEA  and  consistent  with  the  Honig 
decision,  school  officials  are  authorized  to  remove  a  student  with 
disabilities  who  is  dangerous  to  self  or  others.  The  Court  explicitly 
recognized  that  Congress  did  not  leave  school  officials  powerless. 
Rather,  in  a  genuine  ongoing  school  emergency  where  the  student 
is  endangering  self  or  others,  school  authorities  are  authorized  to 
use  the  normal  emergency  procedures  for  removing  the  child,  in- 
cluding removing  the  student  from  the  classroom,  the  school  build- 
ing, or  seeking  the  assistance  of  the  police  if  necessary. 

Once  a  determination  has  been  made  that  the  student's  inappro- 
priate behavior  is  not  related  to  the  child's  disability  or  to  an  inap- 
propriate lEP,  or  an  lEP  is  not  being  properly  implemented,  a 
school  district  can  also  subject  the  student  to  a  range  of  discipli- 
nary sanctions  consistent  with  his  or  her  lEP,  including  suspension 
for  up  to  10  school  days,  or  a  cooling  down  period  during  which  the 
child's  lEP  team,  the  local  educators  working  with  the  parents,  sit 
down  and  develop  the  child's  lEP. 

The  school  district  can  also  seek  to  change  the  student's  edu- 
cational placement  by  following  procedures  consistent  with  IDEA 
and  504.  If,  however,  the  school  believes  the  student  is  substan- 
tially likely  to  injure  himself  or  others,  and  that  an  emergency  situ- 
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ation  continues  to  exist  which  requires  the  student's  removal  from 
his  placement  for  a  period  in  excess  of  the  10  school  days,  and  the 
parents  do  not  agree  with  the  school's  assessment,  and/or  an  agree- 
ment cannot  be  reached  between  the  school  and  the  parents  about 
alternative  appropriate  placement,  and  the  parents  file  a  complaint 
asserting  the  child's  right  to  stay  put,  then  and  only  then  does  the 
situation  arise  that  the  school  district  would  need  to  seek  an  in- 
junction from  a  court  of  competent  jurisdiction. 

The  fact  that  there  have  been  so  few  reported  decisions  over  a 
period  of  7  years  since  the  Honig  decision  where  school  districts 
have  actually  gone  into  a  court  of  competent  jurisdiction  to  enjoin 
a  child  with  disabilities  from  attending  a  school  because  the  young- 
ster is  allegedly  dangerous  to  self  or  others  attests  to  the  effective- 
ness of  this  procedural  mechanism. 

Court-ordered  injunctions  are  infrequently  sought,  because  rare 
is  the  case  where  a  school  district  is  able  to  demonstrate  that  the 
child  is  substantially  likely  to  injure  himself  or  others,  and  that  a 
parent  will  disagree,  file  a  complaint,  and  invoke  the  child's  stay 
put  rights. 

In  my  experience,  schools  have  prevailed  in  the  very  few  in- 
stances where  the  parents  refused  to  concur  in  the  school's  pro- 
posal to  remove  a  child  who  is  alleged  to  be  dangerous  and  where 
there  is  in  fact  a  predicate  for  a  finding  of  dangerousness. 

Any  erosion  of  existing  laws  by  amending  Section  1415(e)(3)  to 
create  further  exceptions  will  have  the  effect  of  giving  school  ad- 
ministrators the  absolutely  wrong  message,  that  it  is  acceptable 
not  to  address  the  social,  emotional  and  behavioral  needs  of  stu- 
dents with  disabilities,  that  it  is  acceptable  to  deny  them  a  full  ap- 
propriate public  education,  to  segregate  them,  to  exclude  them,  and 
to  turn  back  the  clock  20  years. 

Thank  you. 

Senator  Frist.  Thank  you. 

[The  prepared  statement  of  Ms.  Boundy  may  be  found  in  the  ap- 
pendix.] 

Senator  Frist.  Ms.  Reback? 

Ms.  Reback.  Senators,  on  behalf  of  the  875,000  members  of  the 
American  Federation  of  Teachers,  I  express  our  gratitude  for  the 
opportunity  to  present  our  views  from  the  classroom  with  the  ef- 
fects of  our  inability  to  discipline  under  IDEA. 

We  want  you  to  know  that  we  celebrate  and  applaud  the  effects 
of  94-142  and  its  successor,  which  have  accomplished  extraordinary 
results  in  opening  the  doors  to  public  schools  for  students  who  have 
been  denied  access. 

But  in  our  enthusiasm  for  the  law,  we  hope  to  convince  you  not 
to  overlook  the  problems  that  some  of  the  aspects  of  the  law  have 
wrought  on  schools  and  to  sweep  those  problems  under  the  rug. 

With  the  inclusion  of  more  children  in  general  education  from 
what  had  been  secluded  classrooms,  and  with  the  deinstitu- 
tionalization of  children  coming  into  neighborhood  schools,  the 
problem  of  disciplining  children  with  antisocial  behaviors  has  risen 
to  the  surface  and  is  causing  major  difficulty  in  some  schools  and 
in  some  classrooms. 
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Teachers  and  paraprofessionals  are  becoming  overwhelmed  by 
their  ability  to  succeed  in  their  roles,  and  they  are  desperate  for 
help  and  desperate  for  a  solution. 

Let  me  describe  one  case  which  has  to  do  with  behavior  manage- 
ment to  give  you  a  flavor  of  what  our  life  can  be  like  in  the  class- 
room. A  midale  school  student  remained  in  her  class  under  the 
"stay  put"  rule  for  2  years,  committing  between  11  to  19  aggressive 
acts  per  week.  Thirty  of  the  incidents  over  this  period  of  time  re- 
quired treatment  of  various  individuals  by  the  school  nurse. 

The  school  system  tried  many  interventions  to  manage  this  stu- 
dent's behavior,  including  a  second  full-time  teacher  and  a  full-time 
paraprofessional,  hiring  of  a  behavior  consultant  who  was  rec- 
ommended by  the  parents,  special  in-service  education  and  behav- 
ior management  for  all  of  the  staff,  and  support  personnel  to  in- 
clude the  child  in  after-school  activities.  None  of  the  interventions 
worked. 

The  staff  and  students,  in  my  opinion,  unreasonably  had  to  en- 
sure the  abusive  and  disruptive  education  environment  for  2  years 
before  that  placement  was  changed,  and  then  it  was  changed  by 
the  8th  circuit  court,  which  finally  provided  relief  for  that  class- 
room. 

From  our  point  of  view,  the  classroom  is  a  place  of  work;  it  is 
where  teachers  have  the  job  of  teaching  and  where  students  have 
the  job  of  learning.  It  should  be  a  pleasant  environment,  and  we 
acknowledge  that  there  are  myriad  different  ways  for  the  teaching 
and  the  learning  to  take  place.  But  there  is  a  job  to  be  accom- 
plished, and  the  environment  should  be  one  that  fosters  success,  a 
place  where  that  learning  and  teaching  can  take  place. 

There  is  no  other  common  area  in  our  culture,  there  is  no  other 
institution  that  is  expected  or  required  to  conduct  its  business  in 
an  environment  of  dangerousness  or  continued  disruption  as  a 
given.  You  would  not  expect  it  in  a  church,  in  a  university;  you 
would  not  expect  it  in  this  hall.  But  for  some  reason,  it  is  expected 
that  the  classroom  teacher  and  students,  both  disabled  and  non- 
disabled  students,  those  who  meet  the  basic  standards  of  behavior, 
are  expected  to  function  in  an  atmosphere  where  there  is  either 
physical  threat  or  continuous  disruption,  when  a  student's  behavior 
is  out  of  control  and  interventions  do  not  work. 

We  have  several  recommendations  that  we  have  made  that  you 
will  see  in  our  written  testimony,  but  I  want  to  point  out  two  which 
are  central  to  what  we  believe  would  offer  some  relief. 

We  believe  that  there  should  be  trial  placements  of  a  90-day  pe- 
riod preceding  the  official  placement  of  the  student  where,  over  the 
course  of  that  period  of  time,  the  level  of  support  may  be  tested, 
may  be  added,  to  determine  whether  or  not  the  placement  is  in  fact 
a  placement  where  the  child  can  meet  the  standards  and  where  the 
teacher  and  the  supports  can  meet  the  needs  of  that  child. 

We  believe  that  in  a  very  narrow  vein,  Honig  and  IDEA  restric- 
tions should  be  modified;  that  in  cases  of  significant  dangerousness, 
the  school  principal  should  be  empowered  to  act  unilaterally  to  pro- 
tect the  lives  and  safety  of  the  students.  But  we  also  believe  that 
under  no  circumstances  should  any  services  be  withheld. 

We  also  believe  that  if  there  is  evidence  of  a  significant  and  per- 
sistent disruption  that  is  substantiated,  that  the  multiple-discipli- 
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nary  team  should  be  empowered  to  make  a  change  in  placement 
even  if  a  parent  disagrees. 

You  will  see  in  our  written  testimony  lots  of  anecdotes,  examples 
from  around  the  country,  which  will  give  you  a  feel  for  what  the 
problems  are  like. 

I  would  just  like  to  also  say  that  this  is  a  very  misunderstood 
law.  Its  implementation  is  incredibly  disparate  across  the  country, 
from  State  to  State,  and  even  within  schools.  I  believe  the  most 
misunderstood  rule  is  the  10-day  rule,  where  some  school  systems 
believe  that  they  are  restricted  to  a  10-day  suspension  within  one 
school  year.  There  is  lack  of  training,  there  is  a  lack  of  resources, 
there  is  a  lack  of  time,  there  is  a  lack  of  supports — there  is  a  lack 
of  everything. 

But  I  have  to  tell  you  that  even  if  all  of  these  things  were  in 
place,  there  are  still  some  children  who  need  to  be  moved,  and  all 
of  the  resources  in  the  world  will  not  provide  what  is  needed.  It  is 
these  children  who  require  our  focus. 

Thank  you. 

Senator  Frist.  Thank  you. 

[The  prepared  statement  of  Ms.  Reback  may  be  found  in  the  ap- 
pendix.] 

Senator  Frist.  Dr.  Kukic,  welcome  back  before  the  committee. 
We  appreciate  you  being  here. 

Mr.  Kukic.  Thank  you,  Senator. 

I  want  to  propose  and  make  a  case  for  zero  tolerance — zero  toler- 
ance for  violence  and  zero  tolerance  for  wasting  even  one  child.  I 
want  to  give  you  my  personal  experience,  first  of  all. 

I  am  the  father  of  three  children.  I  am  a  new  grandfather  and 
am  very  proud  of  that.  I  demand  a  safe  place  for  these  kids  to 
learn,  and  I  demand  a  safe  place  for  the  teachers  to  teach  these 
kids. 

My  professional  experience  over  the  last  25  years  dealing  with 
at-risk  programs  tells  me  something  very  simply,  that  many  of  the 
problems  that  we  face  can  be  handled  with  effective  instruction,  ef- 
fective intervention,  and  ongoing  support  of  teachers. 

Just  one  more  philosophical  point  before  I  continue.  Viktor 
Frankl  wrote  a  book  called  "Man's  Search  for  Meaning."  In  the 
book,  he  said  he  appreciated  the  United  States  because  we  have  a 
Statue  of  Liberty  on  the  East  Coast.  He  felt  that  to  be  complete, 
we  needed  a  "Statue  of  Responsibility"  on  the  West  Coast.  And  I 
believe  that  he  is  right.  I  believe  that  Secretary  Riley  was  correct 
in  his  recent  testimony  in  front  of  the  House  in  which  he  said  we 
have  to  balance  the  rights  of  the  individual  with  the  rights  of  soci- 
ety— not  make  a  choice  between  the  rights  of  the  society  or  the 
rights  of  the  individual,  but  balance  them. 

So  what  am  I  proposing?  I  am  proposing  that  students  can  be  re- 
claimed. We  should  demand  safety,  and  we  should  demand  support. 

In  our  State,  we  have  a  prison  education  program.  In  that  prison 
education  program,  we  have  reduced  recidivism  by  22  percent.  We 
have  done  it  by  constantly  teaching  prosocial  skills  amongst  those 
prisoners.  If  those  people  can  be  reclaimed,  then  kids  can  be  re- 
claimed who  are  going  to  our  public  schools. 

I  believe  in  a  common  system  for  all  students.  I  believe  that 
short-term  suspension  when  used  appropriately  with  families,  can 
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be  an  appropriate  kind  of  an  intervention.  I  am  not  positive  that 
expulsion  can  be  appropriate,  especially  if  it  means  no  services.  If 
expulsion  means  removal  from  one  environment  to  another  envi- 
ronment in  which  there  are  meaningful  alternative  settings,  then 
I  believe  that  maybe  that  can  work. 

I  do  believe  in  one  system,  and  it  is  the  one  that  is  consistent 
with  the  spirit  of  IDEA.  In  this  system,  accommodations  are  need- 
ed for  many  students  with  disabilities  and  without  disabilities,  and 
for  many  reasons. 

How  should  we  respond  to  life-threatening  behaviors?  I  believe 
the  Jeffords  amendment  should  be  expanded  to  include  dangerous 
weapons.  I  believe  that  that  should  happen  only  if  there  are  mean- 
ingful alternative  services  available  for  these  students. 

I  agree  with  the  Department  of  Education's  proposal  and  with 
the  proposal  of  the  National  Association  of  State  Directors  of  Spe- 
cial Education,  that  due  process  hearing  officers  ought  to  have  the 
right  to  be  able  to  make  decisions  for  quick  removal. 

What  should  happen  after  expulsion?  Very  simply,  for  me,  it  may 
be  appropriate  to  remove  students,  but  it  is  not  morally  defensible 
for  us  to  disengage  ourselves  from  these  students'  lives. 

The  National  Longitudinal  Study  says  that  students  who  drop 
out  and  have  no  other  services  have  a  high  probability  of  arrest, 
unemployment,  and  are  not  well-equipped  to  be  productive  citizens. 

What  is  needed,  in  my  opinion,  is  an  interagency  approach  that 
is  family-centered  and  community-based.  In  our  State,  we  have  de- 
veloped such  an  approach,  called  "Families,  Agencies  and  Commu- 
nities Together,"  FACT.  That  initiative  is  one  that  is  working  all 
over  our  State  to  develop  techniques  that  have  been  talked  about 
by  all  of  the  witnesses  today. 

What  should  happen  after  expulsion?  Larry  Brendtro  and  Martin 
Brokenleg  and  their  colleague  Van  Brockern,  in  "Reclaiming  Youth 
At  Risk,"  suggested  this,  that  we  have  got  to  provide  these  students 
with  opportunities  to  care  about  other  people,  the  way  they  have 
abused  other  people  in  the  past.  That  is  what  should  happen  in  al- 
ternative settings. 

In  short,  in  my  opinion  what  is  needed  is  multiagency,  commu- 
nity-based solutions,  stressing  prosocial  skill  development  with  a 
family-centered  approach.  So  I  would  suggest  a  comprehensive  ap- 
proach for  a  full  continuum  of  services  and  consequences  that  is 
consistent  with  the  April  1995  GAO  report  called  "School  Safety." 
In  that  report,  it  was  suggested  that  promising  practices  include  a 
comprehensive  approach,  early  and  long-term  commitment,  strong 
leadership  and  discipline  policies,  staff  development' that  is  ongo- 
ing, parental  involvement,  interagency  and  community  partner- 
ships, and  a  culturally  sensitive  and  developmentally  appropriate 
approach. 

What  is  the  role  of  Congress  in  relationship  to  this?  Please  do 
not  prescribe  how.  That  is  the  role  of  the  States,  that  is  the  role 
of  the  local  school  districts,  that  is  the  role  of  the  schools.  But  do 
continue  to  require  equal  opportunity  consistent  with  P.L.  94-142 
and  with  the  current  IDEA.  That  is  the  "what." 

The  Department  of  Education  has  suggested  some  productive 
changes  in  IDEA,  from  moving  from  firearms  to  dangerous  weap- 
ons, the  use  of  due  process  hearing  officers  for  quick  removal.  I 
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really  appreciate  our  own  association  for  suggesting  the  require- 
ment that  each  State  develop  policies  answering  a  comprehensive 
set  of  parameters  that  are  established  by  the  Congress. 

Michael  Fullan,  the  "change  agent,"  suggested  something  very 
clearly:  If  change  is  going  to  be  maintained  and  last,  there  has  to 
be  what  he  called  a  'change  sandwich"  which  encourages  bottom- 
up  innovation  with  top-down  direction. 

In  our  State,  we  are  trying  to  develop  effective  inclusive  schools, 
not  just  inclusive  schools.  In  those  schools,  there  is  a  commitment 
to  learning  for  students  and  for  staff.  Staff  development  is  essen- 
tial. 

We  have  a  project  called  "Behavioral  and  Educational  Strategies 
for  Teachers."  In  that  project,  we  are  developing  lighthouse  schools 
that  are  stressing  social  development  as  well  as  academic  develop- 
ment. And  guess  what  is  happening — discipline  referrals  are  going 
down,  academic  and  social  growth  is  going  up. 

We  have  developed  some  policies  in  our  State  that  were  asked  for 
by  school  districts  that  demand  of  local  school  districts,  in  relation 
to  their  treatment  of  students  with  disabilities,  that  they  try  posi- 
tive interventions  first,  they  try  mild  intrusive  interventions  next, 
and  if  they  want  to  move  beyond  that,  they  go  to  a  local  human 
rights  committee  to  get  the  approval  of  that  committee  before  mov- 
ing forward.  That  technique  is  working.  We  are  seeing  more  posi- 
tive interventions  working  with  kids,  so  that  there  is  not  a  need 
to  go  to  more  intrusive  interventions. 

Congress  should  call  for  the  establishment  of  policies  like  this 
one  and  should  not  prescribe  the  details  of  such  a  policy.  Congress 
should  direct  that  States  and  local  school  districts  develop  their 
own  best  full  continuum  of  alternative  services. 

In  short  what  I  am  suggesting,  again,  is  zero  tolerance,  zero  tol- 
erance for  violence  and  zero  tolerance  for  lost  opportunity  and  the 
failure  of  any  student. 

Thank  you. 

[The  prepared  statement  of  Mr.  Kukic  may  be  found  in  the  ap- 
pendix.] 

Senator  Frist.  Thank  you.  Dr.  Kukic. 

I  would  like  to  open  the  questioning  by  yielding  my  time  to  Sen- 
ator Gorton. 

Senator  Gorton.  I  appreciate  that  very  much,  Mr.  chairman. 

Mr.  Weatherly,  let  us  go  back  to  the  Simon  question.  From  your 
perspective  and  representing  schools  and  school  districts  in  this 
field,  what  do  you  think  the  most  important  changes  would  be — an 
expansion  of  authority  from  life-threatening  weapons  to  a  broader 
standard  of  behavior;  a  change  in  the  "stay  put"  part  of  the  legisla- 
tion to  allow  an  alternative  placement  until  a  decision  is  made 
rather  than  waiting  until  after  that  decision  is  made,  or  something 
else?  What  would  you  put  at  the  top  of  the  list  from  the  point  of 
view  of  your  clients  and  more  effective  schools? 

Mr.  Weatherly.  Is  this  question  directed  to  the  issue  of  dan- 
gerous students,  or  overall? 

Senator  Gorton.  Either  one  or  both. 

Mr.  Weatherly.  All  right,  because  I  heard  Senator  Simon's 
question  earlier,  and  it  occurred  to  me  that  probably  my  response 
to  that  question  would  have  been  a  change  in  the  attorney  fee  pro- 
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vision,  because  the  attorney  fee  provisions  are  killing  school  dis- 
tricts— not  to  eliminate  attorney  fees,  but  to  provide  mediation  be- 
fore fees  are  allowed. 

With  regard  to  this  issue,  yes,  I  think  the  most  important  thing 
we  can  do  is  to  give  some  ability  of  school  officials  to  defuse  the 
situation,  remove  a  child  who  is  truly  dangerous,  not  leave  those 
children  who  are  in  that  class  with  the  child  with  disabilities  sub- 
ject to  potential  injury  when  an  alternative  placement  could  be  ar- 
ranged. 

Senator  Gorton.  Do  you  agree,  Mr.  Brown? 

Mr.  Brown.  Yes,  sir.  I  think  the  idea  of  expelling  anyone  is  de- 
plorable. So  I  think  the  issue  has  to  do  with  finances  and  alter- 
native placement  and  who  dictates  those  alternative  placements 
and  who  finances  those  alternative  placements. 

So  I  am  certainly  not  here  saying  to  you  that  I  think  that  you 
should  improve  the  standard  for  students  who  are  expelled  and  de- 
prive them  of  educational  opportunity,  but  I  do  believe  that  some- 
where, somebody  has  to  be  accountable  for  what  goes  on  in  the 
classroom,  and  that  right  now  is  falling  on  my  doorstep  is  the 
school  principal.  I  would  like  to  have  support,  either  financially  or 
from  the  law  that  would  allow  those  students  to  be  placed  some- 
where else  without  me  having  to  be  under  the  gun  from  the  school 
board  that  we  cannot  afford  those  kinds  of  placements. 

Senator  Gorton.  Ms.  Reback? 

Ms.  Reback.  I  think  it  is  absolutely  critical.  There  is  tremendous 
pressure  on  the  schools  to  meet  world  class  standards,  to  move  our 
kids  to  compete  in  the  global  economy,  to  really  excel  in  all  ways. 
I  have  information  from  teachers  whose  classroom  instruction  pro- 
gram has  fallen  apart  for  a  year  while  they  have  been  primarily 
coping  with  the  behavior  of  one  student. 

I  do  not  believe  we  can  accomplish  both,  and  I  think  we  do  need 
to  find  the  balance.  Providing  for  an  education  for  a  student  in  a 
setting  which  does  not  interrupt  the  overall  education  of  other  stu- 
dents I  believe  is  primary,  and  it  is  something  that  we  need  to  do. 

Senator  Gorton.  So  you  would  put  more  focus  than  this  statute 
does  on  what  happens  to  the  other  students  in  the  class? 

Ms.  Reback.  I  put  my  focus  on  what  happens  to  all  of  the  chil- 
dren in  the  class.  I  believe  that  if  students  with  disabilities  benefit 
by  being  in  the  general  classroom,  then  they  belong  there.  I  believe 
that  any  child  who  is  so  disruptive  of  that  education  program,  be 
he  disabled  or  not,  should  be  removed  from  that  program  and  put 
someplace  and  have  his  education  continue,  so  that  the  main  mis- 
sion of  schools  can  go  on.  I  believe  the  "stay  put"  rule  needs  to  be 
modified. 

Senator  Gorton.  Ms.  Boundy  and  Ms.  Lipton,  I  take  it  that  in 
this  field,  you  do  not  support  any  further  changes  in  the  statute; 
is  that  correct? 

Ms.  Boundy.  I  would  not  support  a  change  to  the  "stay  put"  pro- 
vision. I  certainly  would  support  any  change  that  would  affirma- 
tively put  more  resources  and  more  support  to  the  local  education 
agencies,  to  support  teachers,  to  disseminate  state-of-the-art  prac- 
tices. I  do  not  believe  teachers  should  be  victimized  by  lack  of  re- 
sources. I  think  that  is  a  major  problem  in  the  schools  today.  But 
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I  do  not  think  children  should  be  victimized  twice,  and  I  think  that 
is  what  would  happen. 

Senator  Gorton.  Ms.  Lipton? 

Ms.  Lipton.  I  agree  with  that,  and  I  think  the  current  law  takes 
into  account  the  kinds  of  exceptional  circumstances  people  are  talk- 
ing about  with  provision  for  10-day  suspensions,  going  to  court  to 
get  injunctions  to  keep  children  who  are  truly  dangerous  out  of 
school.  And  the  greatest  tool  is  to  propose  changes  in  placements 
or  services  at  the  lEP  meeting  that  the  vast  majority  of  parents 
will  agree  to,  if  what  is  being  proposed  has  any  remote  possibility 
of  addressing  the  child's  needs.  Most  parents  do  not  want  to  keep 
their  children  in  a  placement  where  the  teachers  do  not  want  them 
and  where  the  child  is  getting  into  trouble  day  after  day. 

Senator  Gorton.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Frist.  Thank  you,  Senator  Gorton. 

Senator  Harkin? 

Senator  Harkin.  Thank  you  very  much,  Mr.  Chairman. 

Ms.  Reback,  you  said  in  your  statement  that  this  is  perhaps  the 
most  "misunderstood  law" — that  was  a  quote  of  yours;  you  said 
"misunderstood  law."  Well,  after  listening  to  some  of  the  testimony, 
I  agree  with  you.  You  gave  an  example  of  a  case  in  your  school  that 
went  on  for  2  years,  and  you  said  a  dangerous  student  had  re- 
mained there  for  2  years. 

Well,  Ms.  Reback,  I  have  here  all  kinds  of  indications  that  subse- 
quent to  the  U.S.  Supreme  Court  decision  in  Honig,  there  are  nu- 
merous cases  in  which  Federal  or  State  courts  granted  petitions  by 
school  districts  preliminarily  enjoining  students  with  disabilities 
who  posed  a  danger  to  themselves  or  others  from  remaining  in 
their  current  educational  placement.  And  Mr.  Weatherly,  some  of 
those  were  decided  in  8  hours — 8  hours — they  went  to  court  and 
got  the  injunction. 

So  again,  I  do  not  know  the  facts  in  your  case,  but  why  that  stu- 
dent stayed  there  2  years,  and  if  it  was  truly  a  dangerous  situation, 
why  your  school  didn't  go  to  school  and  get  an  injunction.  You  prob- 
ably could  have  gotten  one  in  8  hours. 

Ms.  Reback.  This  actually  was  Missouri  case.  Light  v.  Parkway 
School  District.  It  was  case  where  the  courts  had  to  say,  "We  em- 
phatically reject  the  contention  that  an  injury  is  inflicted  only 
when  blood  is  drawn  or  the  emergency  room  is  visited."  This  is  a 
case  where,  because  of  fear  of  litigation  and  not  having  an  ade- 
quate track  record,  the  school  system  made  sure  that  all  of  the  pos- 
sible accommodations  to  keep  tne  child  in  the  classroom  where  the 
parent  wanted  the  child  to  be  were  exhausted,  so  that  all  of  the 
due  process  questions  would  be  there.  So  the  teacher  and  the  other 
students,  because  of  due  process,  if  you  will,  or  the  desires  of  the 
attorneys  who  were  representing  the  school  district,  exhausted  ev- 
erything that  they  knew  how  to  exhaust  before  they  took  the  ulti- 
mate step. 

In  this  case,  the  parents  of  other  students  in  the  class  had  com- 
plained that  their  children's  process  was  slow  to  halted  because  of 
the  child's  behavior  and  that  the  class  teacher  said  lessons  were 
rarely  completed  due  to  the  child's  disruptions,  the  opinion  said. 

Senator,  it  is  very  frustrating  from  a  classroom  teacher's  point  of 
view,  understanding  and  balancing  the  equities,  trying  to  be  sue- 
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cessful  with  an  aggregation  of  students,  all  of  whom  have  their  spe- 
cial needs  whether  they  are  disabled  or  not,  to  teach  the  curricu- 
lum and  move  those  kids  forward  from  where  they  start  at  the  be- 
ginning of  the  year  to  get  them  to  the  end  of  the  year,  whether 
they  have  special  training,  whether  they  have  all  of  the  curricular 
materials.  They  have  a  job  to  do,  and  when  they  have  a  child 
whose  behavior  is  so  out  of  control  that,  no  matter  what  the  sup- 
ports are,  and  you  have  20  classroom  months  that  are  ex- 
hausted  

Senator  Harkin.  Ms.  Reback,  you  heard  Ms.  Fell's  testimony  ear- 
lier. 

Ms.  Reback.  Yes. 

Senator  Harkin.  The  school  district  she  was  in  told  her  that  her 
kids  could  not  be  saved,  that  they  were  too  disruptive.  But  she 
went  to  a  different  school  district  where  they  got  the  appropriate 
services,  and  they  were  fine. 

So  as  I  said  earlier,  you  can  give  me  50  examples,  and  I  can  give 
you  another  50  examples  just  like  Ms.  Fell.  So  let  us  get  off  the 
examples,  okay?  Let  us  get  off  of  trying  to  legislate  by  anecdote. 

Now,  you  mentioned  one  other  thing  that  I  will  take  a  little  issue 
with.  You  said  that  it  is  a  benefit  to  disabled  students  to  be  in  a 
regular  classroom.  I  think  it  is  also  a  benefit  to  the  nondisabled 
students  to  have  disabled  kids  there.  My  daughter  goes  to  a  public 
school,  and  I  think  it  is  great  that  she  has  disabled  kids  in  the 
same  classes  with  her. 

Now,  again,  I  sympathize  with  you — you  may  not  think  that 
right  now,  but  I  do,  because  of  what  Senator  Wellstone  said — I  do 
not  believe  you  are  getting  the  appropriate  services  and  support 
systems  that  are  necessary  to  fulfill  the  mandates  of  the  law.  I  do 
not  believe  the  answer,  Ms.  Reback,  with  all  due  respect,  is  to  turn 
the  clock  back  20  years.  And  when  I  hear  you  say  that  we  have 
got  to  take  these  kids  out,  segregate  them,  and  put  them  someplace 
else,  we  are  turning  that  clock  back. 

Mr.  Brown,  that  is  not  the  answer.  The  answer  is  to  find  out 
what  we  have  to  do  to  make  it  work.  If  we  have  to  change  the  law 
to  answer  guns  and  knives  and  dangerous  weapons,  that  is  fine,  as 
long  as  it  is  objective.  It  is  when  you  go  from  the  objective  to  the 
subjective  that  you  get  into  a  lot  of  problems. 

Mr.  Weatherly  says  we  should  include  dangerous  behavior.  What 
Solomon  in  this  room  is  going  to  define  that  for  me  in  such  a  way 
that  it  will  be  nondiscriminatory?  Where  is  that  person?  That  is 
why  we  have  the  due  process  procedures,  and  that  is  why  we  have 
the  system  set  up  as  we  do.  We  know  in  the  past  what  has  hap- 
pened. You  want  to  get  rid  of  a  kid  in  the  classroom,  Mr. 
Weatherly,  and  I  am  a  teacher — define  that  student  as  having 
egregious  or  truly  dangerous  behavior — bang,  you  are  out.  Is  that 
the  result  we  want? 

Mr.  Weatherly.  Thank  you.  Senator.  If  that  is  a  question,  I  will 
volunteer  to  be  Solomon.  And  I  certainly  would  like  to  work — that 
is  what  we  have  offered  to  do — to  attempt  to  define  dangerousness 
so  that  it  is  not  a  subjective  decision  that  leaves  children  with  dis- 
abilities at  the  whim  of  anyone. 


48 

Senator  Harkin.  But  let  me  just  ask  you — define  it  any  way  you 
want — what  would  then  preclude  me  as  a  teacher  from  saying  that 
I  define  that  student  as  having  truly  dangerous  behavior? 

Mr.  Weatherly.  Well,  I  would  not  see  that  it  would  be  simply 
the  teacher  who  would  define  that.  I  would  see  that  as  being  a 
school  system  decision  as  to  whether  or  not  that  child  is  truly  dan- 
gerous and  should  be  removed  from  school.  I  would  not  be  com- 
fortable leaving  that  with  one  person  to  define. 

Senator  Harkin.  But  we  have  that  process  right  now. 

Mr.  Weatherly.  What  is  that,  sir? 

Senator  Harkin.  We  have  the  process  right  now.  We  have  10 
days.  We  have  court  injunctions.  As  I  said,  you  can  go  to  a  court — 
I  have  examples  of  where  you  can  get  an  injunction  in  8  hours. 

Mr.  Weatherly.  Sir,  let  me  respond  to  the  10  days.  What  I  see 
in  my  practice  is  that  more  often  than  not,  at  that  point  in  time, 
if  this  truly  dangerous  behavior  is  presented,  the  10  days  have 
been  used  up  for  one  reason  or  another.  At  that  point  in  time — and 
we  can  debate  whether  it  is  10  days  consecutively  or  10  days  cumu- 
latively— at  that  point  in  time,  the  only  alternative  under  Honig  is 
the  temporary  restraining  order  which,  as  I  indicated  in  my  testi- 
mony, I  think  is  a  very  expensive,  very  inefficient  way  of  dealing 
with  the  issue  of  truly  dangerous  children  who  could  simply  be 
placed  in  alternative  settings  for  a  limited  period  of  time  while  ap- 
propriate programming  is  being  solved.  That  is  all  we  are  asking 
for. 

Senator  Harkin.  And  would  you  keep  up  full  educational  serv- 
ices? 

Mr.  Weatherly.  Yes.  In  that  alternative  setting;  it  would  be  in 
an  alternative  educational  setting. 

Senator  Harkin.  And  would  you  support  that,  Mr.  Brown — full 
educational  services  paid  for  by  your  school  district? 

Mr.  Brown.  Well,  that  is  obviously  the  whole  issue  is  who  is  re- 
sponsible for  those  alternative  settings;  typically,  it  is  the  respon- 
sibility of  the  campus  through  the  school  district  to  decide. 

The  answer  to  the  earlier  question  the  Senator  asked  regarding 
who  is  the  Solomon  is  that  the  Solomon  would  be  the  lEP  team  on 
that  campus.  They  make  all  decisions  relative  to  that  student  as 
of  today. 

Senator  Harkin.  We  do  that  today. 

Mr.  Brown.  That  is  my  point.  So  in  regard  to  who  is  the  Solo- 
mon, that  is  the  Solomon.  It  is  not  the  principal  or  the  school 
board.  It  is  the  lEP  team  of  that  particular  student. 

Senator  Harkin.  And  so  why  can't  you  utilize  the  present  system 
as  it  is? 

Mr.  Brown.  Well,  as  Mr.  Weatherly  has  already  said,  in  most  in- 
stances, by  the  time  you  get  to  that  point,  you  have  already  used 
your  10  days,  so  that  is  really  not  an  alternative.  Typically  with 
that  student,  that  is  not  an  alternative.  So  now  you  are  into  a  court 
order,  as  you  mentioned,  or  a  restraining  order  through  the  court, 
and  to  be  very  honest  with  you,  your  district  is  not  very  excited 
about  getting  involved  in  a  court  battle  over  a  student.  Instead, 
they  would  rather  the  principal  and  the  teacher  and  the  lEP  team 
try  to  resolve  the  issue,  and  typically,  that  is  what  we  do.  That 
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means  in  some  cases  the  teacher  going  away  from  the  meeting  feel- 
ing like  he  or  she  has  been  betrayed. 

Senator  Harken.  Ms.  Boundy,  do  you  have  any  response  to  our 
little  exchange  here? 

Ms.  Boundy.  I  think  this  is  where  the  role  of  the  parent  comes 
in.  Once  again,  I  think  that  if  we  are  talking  about  a  truly  dan- 
gerous student,  and  we  are  talking  about  exceeding  the  10-day  pe- 
riod, then  what  parent,  if  the  child  is  truly  dangerous  to  self  or  oth- 
ers, is  going  to  acknowledge  this,  is  going  to  disagree?  It  is  just  not 
very  realistic. 

That  is  why  we  have  so  few  cases,  in  fact,  I  think,  is  because 
they  are  so  rare. 

Senator  Harkin.  Ms.  Lipton? 

Ms.  Lipton.  I  would  agree  with  that,  and  I  also  agree  that  the 
lEP  team  should  be  looking  at  the  problem  and  coming  up  with  the 
appropriate  services  that  will  try  to  address  the  problem. 

Senator  Harkin.  Mr.  Kukic,  I  have  got  to  tell  you  I  think  your 
testimony  is  the  best  I  have  heard  in  a  long  time.  It  was  balanced 
and  fair.  Some  of  it,  I  whole-heartedly  agree  with,  and  some  of  it, 
I  do  not,  but  I  think  it  was  balanced  and  fair,  and  I  think  you  have 
a  great  approach  to  this  thing.  I  juts  wonder  if  you  have  any  obser- 
vations on  this. 

Mr.  KUKIC.  Two.  One  is  that  there  has  to  be  ongoing  support  for 
teachers.  In  our  State,  we  have  taken  a  real  proactive  stand  on 
that,  with  IDEA  money,  I  might  add,  to  help  teachers  in  schools 
with  kids  with  disabilities — and  guess  what — kids  without  disabil- 
ities are  also  helped  by  these  approaches — to  be  able  to  have  ongo- 
ing support  with  these  problems. 

The  second  thing  is  that  interagency  solutions.  Senator,  are  the 
answer,  in  my  opinion.  This  is  not  simply  a  responsibility  of  edu- 
cation; it  is  a  responsibility  of  that  village  that  we  have  all  been 
talking  about,  that  village  that  it  takes  to  raise  a  child.  So  it  has 
to  be  the  whole  community  getting  together  to  solve  these  prob- 
lems. It  cannot  be  education  alone. 

Senator  Harkin.  Let  me  just  get  back  to  what  is  available — 
again,  misunderstood  laws.  The  U.S.  Supreme  Court  said  [in 
Honis]:  "Our  conclusion  that  1415(e)(3)  ["stay  put"]  means  what  it 
says,  does  not  leave  educators  hamstrung.  The  Department  of  Edu- 
cation observed  that,  '[wjhile  the  [child's]  placement  may  not  be 
changed  during  any  complaint  proceeding,  this  does  not  preclude 
the  agency  from  using  its  normal  procedures  for  dealing  with  chil- 
dren who  are  endangering  themselves  or  others.'  Such  procedures 
may  include  the  use  of  study  corrals,  time-outs,  detention,  or  re- 
striction of  privileges.  More  drastically,  where  a  student  poses  an 
immediate  threat  to  the  safety  of  others,  they  can  use  the  10 
days" — and  as  you  have  said,  by  the  time  you  get  to  that,  it  is  al- 
ready used  up. 

"This  authority,  which  respondent  in  no  way  disputes,  not  only 
ensures  that  school  administrators  can  protect  the  safety  of  others 
by  promptly  removing  the  most  dangerous  students,  it  also  pro- 
vides a  'cooling-down'  period  during  which  officials  can  initiate  lEP 
review  and  seek  to  persuade  the  child's  parents  to  agree  to  an  in- 
terim placement." 
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"And  in  those  cases  in  which  the  parents  of  a  truly  dangerous 
child  adamantly  refuse  to  permit  any  change  in  placement,  tne  10- 
day  respite  gives  school  officials  an  opportunity  to  invoke  the  aid 
of  the  courts  under  1415(e)(2),  which  empowers  courts  to  grant  any 
appropriate  relief" 

Now,  I  know  people  do  not  like  to  go  to  court,  but  again,  there 
is  example  after  example — I  have  many — of  school  districts  that 
went  to  court  and  within  a  day  got  a  preliminary  injunction  for 
truly  dangerous  behavior. 

I  guess  what  I  want  to  say  to  this  panel  is  that,  again,  we  know 
what  the  goal  is.  The  goal  is  a  safe  environment.  I  think  we  all 
agree  on  that.  But  the  question  is  how  we  get  there  consistent  with 
the  law  of  IDEA.  If  the  answer  is  to  undo  IDEA  and  to  get  back 
to  segregation,  then  I  say  that  that  just  cannot  happen,  there  must 
be  a  different  way  of  doing  it,  and  I  think  maybe  Mr.  Kukic  is  on 
the  right  path,  and  that  is  you  have  got  to  involve  an  interagency 
process  in  this  thing  to  get  to  that  goal. 

No  one  wants  to  have  truly  dangerous  kids  in  classrooms — and 
that  is  not  my  point  in  being  argumentative  about  this — my  point 
is  that  I  have  just  seen  too  darn  many  kids  with  disabilities — and 
again,  I  sympathize  with  teachers.  They  are  under  the  gun.  They 
have  35,  40  kids  in  a  classroom.  They  are  not  adequately  trained. 
Principals  are  under  the  gun  from  the  school  board  because  they 
have  tight  budgets.  Hey,  I  know  what  it  is  like  out  there.  I  am  a 
parent.  I  do  a  little  bit  at  my  schools,  anyway. 

So  the  easy  thing  when  the  teacher  is  under  the  gun  is  to  get 
rid  of  the  kid,  get  him  out  of  there,  "I  have  got  enough  on  my 
mind."  Get  the  kid  out  of  sight,  out  of  mind.  Let  somebody  else 
handle  him.  Let  the  juvenile  justice  system  handle  him.  Get  him 
out  of  school,  and  let  them  take  care  of  him.  And  that  is  what  hap- 
pens. We  know  that  that  is  what  happens.  We  have  the  data  to 
show  it. 

When  these  kids  are  expelled  and  moved  out,  they  are  in  the  ju- 
venile justice  system,  and  they  wind  up  in  our  jails  and  in  our  pris- 
ons. 

So  the  services  have  to  be  there.  We  have  to  provide  that  kind 
of  support.  And  I  think  we  have  to  tread  very,  very  gingerly  on  this 
issue  of  disruptive  students  in  classrooms,  to  make  sure  that  their 
rights  are  fully  and  equally  protected  in  this. 

That  is  why  I — and  again,  Mr.  Chairman,  I  am  sorry  to  take  this 
amount  of  time,  but  it  is  an  issue  that  I  have  been  involved  with, 
as  you  know,  for  many,  many  years — and  I  hear  disturbing  trends 
out  there  that  may  undo  a  lot  of  the  progress  that  we  have  made 
in  ensuring  an  equal  appropriate  education  for  our  kids. 

So  to  the  extent  that  any  of  you  are  willing  to  work  with  us  to 
find  some  kind  of  a  solution  that  will  not  undo  IDEA  and  the  basic 
premise  of  the  law,  I  will  be  willing  to  work  with  you.  But  if  you 
want  to  turn  the  clock  back  and  say,  no,  we  are  going  to  have  a 
process  whereby  subjective  judgment  by  a  teacher  can  get  a  kid  out 
of  a  classroom — I  am  sorry.  I  will  stand  in  the  courthouse  door  on 
that  one  for  a  long  time,  or  I  will  stand  on  the  Senate  floor  for  a 
long  time  on  that  one. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Fkist.  Thank  you,  Senator  Harkin. 
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The  hour  is  late,  so  I  think  we  will  close  very  shortly.  We  have 
heard  a  great  deal  today  with  a  broad  ranging  discussion.  Wit- 
nesses have  testified  with  thoughtfulness  and  conviction.  Some 
have  told  us  that  the  current  Federal  discipline  policy  with  regard 
to  students  with  disabilities  who  are  dangerous  to  themselves  or  to 
others  is  working  well  when  it  is  understood  and  used  appro- 
priately. Others  have  told  us  that  schools  should  be  free  to  apply 
the  same  discipline  policy  to  all  students. 

Personally,  I  value  the  experience  and  the  knowledge  of  all  the 
witnesses  today  and  the  perspective  that  they  represent  as  well  as 
the  Members  of  the  U.S.  Senate  who  have  spoken  today.  Each  of 
you  is  committed  to  safe  schools  where  teachers  teach  and  children 
are  able  to  learn.  On  that,  as  Senator  Harkin  said,  there  is  clear 
consensus. 

Where  we  differ,  broadly  and  as  reflected  by  the  various  opinions 
and  anecdotes  and  feelings  expressed  today  is  in  how  we  go  about 
this  and  how  we  truly  make  them  safer  so  that  teachers  can  teach 
and  children  can  learn. 

At  this  point,  from  listening  to  the  testimony,  I  do  see  several 
things.  The  first  is  how  the  concept  of  dangerous  behavior  can  be 
defined,  and  if  so,  is  there  any  agreement  on  how  that  can  be  done. 

Second,  I  look  for  a  sustained  commitment  from  schools  to  in- 
volve parents,  which  we  heard  again  and  again  today,  in  their  chil- 
dren's education  before  crisis  situations  develop,  if  at  all  possible. 

Third,  I  seek  some  agreement  on  a  mechanism  that  allows  the 
removal  of  a  student  with  a  disability  from  his  or  her  current 
placement  in  an  expedited  manner  when  the  student  is  truly  a 
danger  to  himself  or  herself  or  to  others. 

And  fourth,  I  seek  the  allocation  of  resources  to  train  principals 
and  to  train  teachers  and  students  in  conflict  resolution  strategies 
and  related  behavior  management  techniques. 

Last  night,  as  I  looked  over  the  testimony,  and  todav,  when  I 
heard  the  testimony,  I  asked  myself  again  and  again:  When  a  stu- 
dent is  suspended  and  returns  to  school,  do  we  have  a  student  who 
is  better  able  to  control  behavior  and  to  benefit  from  school?  Today, 
I  guess  I  doubt  it  in  many  cases.  When  we  expel  a  student,  is  the 
student  more  likely  to  engage  in  constructive  activity?  Again,  I 
doubt  it. 

Obviously,  we  have  got  to  find  solutions  that  reduce  and  prevent 
dangerous  behavior.  Obviously,  school  personnel  must  protect  peo- 
ple in  school  from  a  dangerous  individual,  and  in  some  cases,  they 
may  be  called  upon  to  act  quickly. 

We  must  reach  agreement  on  the  threshold  for  when  it  is  appro- 
priate to  remove  a  student  with  a  disability  from  his  or  her  current 
placement  for  the  sake  of  safety.  In  arriving  at  this  threshold,  we 
should  look  favorably  on  in-school  alternatives  that  would  continue 
the  student's  education. 

Time  is  not  on  our  side,  because  we  must  develop  discipline  pro- 
visions for  IDEA  that  work  better  than  the  ones  we  have  now,  and 
we  want  to  do  so  over  the  course  of  this  summer.  We  must  do  this 
together,  and  again,  come  together  as  we  have  today  to  discuss  the 
various  options. 

Open  discussion,  mutual  respect  and  trust  will  get  us  where  we 
need  to  be  on  time,  in  time  for  those  students  and  those  families 
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who  may  need  our  help  and  understanding  perhaps  more  than 
many  of  their  peers.  The  choice  to  do  what  is  right,  to  do  what  is 
balanced  and  what  is  necessary  is  really  there  for  us  to  work  to- 
gether, and  I  sincerely  hope  we  are  able  to  accomplish  this  over  the 
next  several  months. 

We  stand  adjourned. 

[The  appendix  follows.] 
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APPENDIX 

Prepared  Statement  of  Nancy  Lee  Jones 

Mr.  Chairman,  Members  of  the  Subcommittee,  I  am  honored  to  be  here  this  after- 
noon to  discuss  the  current  state  of  the  law  regarding  the  Individuals  with  Disabil- 
ities Education  Act  (IDEA)  and  the  discipline  of  children  with  disabilities  who  ex- 
hibit violent  behavior.  I  am  an  attorney  with  the  American  Law  Division  of  the  Con- 
gressional Research  Service  and  in  keeping  with  the  role  of  the  Congressional  Re- 
search Service,  I  will  not  be  advocating  a  position  regarding  this  issue  but  rather 
will  be  providing  an  objective  examination  of  the  current  state  of  the  law. 

Under  current  law,  children  with  disabilities  are  not  immune  from  disciplinary 
procedures,  but  neither  are  those  procedures  identical  to  those  for  children  without 
disabilities.  In  order  to  understand  these  similarities  and  difTerences,  it  is  important 
to  take  a  few  minutes  to  examine  the  background,  statutory  language  and  adminis- 
trative interpretation  of  IDEA. 

background  and  statutory  language 

The  Individuals  with  Disabilities  Education  Act  provides  grants  to  the  states  for 
the  purpose  of  providing  a  free  appropriate  public  education  (FAPE)  for  all  children 
with  disabilities.  It  contains  due  process  procedures  which  delineate  the  rights  of 
children  and  their  parents  and  guardians  under  that  act.  These  due  process  proce- 
dures contain  a  "stay-put"  provision  prohibiting  schools  from  indefinitely  suspend- 
ing, expelling,  or  changing  the  placement  of  a  student  with  a  disability  during  a 
complaint  proceeding  except  with  the  consent  of  the  student's  parents  or  guardian, 
or  by  court  order.  This  stay-put  provision  is  at  the  heart  of  the  controversy  over  the 
discipline  of  children  with  disabilities. 

IDEA  was  originally  enacted  in  1975  as  the  Education  for  All  Handicapped  Chil- 
dren Act.  Its  legislative  history  indicates  that  a  primary  motive  for  its  enactment 
was  the  fact  that  children  with  disabilities  often  failed  to  receive  an  education.  Both 
the  House  and  Senate  reports  noted  statistics  provided  by  the  then  Department  of 
Health,  Education  and  Welfare  which  indicated  that  there  were  more  than  eight 
million  children  with  disabilities  and  "only  3.9  million  such  children  are  receiving 
an  appropriate  education,  1.7  million  handicapped  children  are  receiving  no  edu- 
cational services  at  all,  and  2.5  million  handicapped  children  are  receiving  an  inap- 
propriate education."  One  of  the  largest  groups  of  children  with  disabilities  who 
were  not  receiving  services  were  children  wno  were  emotionally  disturbed. 

In  order  to  ensure  that  children  with  disabilities  receive  access  to  an  education, 
the  IDEA  contains  significant  due  process  protections  for  children  with  disabilities 
and  their  parents  or  guardians.  As  a  result,  it  is  an  interesting  mixture  of  a  grants 
statute  and  a  civil  rights  statute.  Although  it  does  not  contain  a  specific  section  re- 
lating to  discipline,  the  due  process  protections  contain  a  "stay-put"  provision.  The 
"stay-put"  provision  requires  that  "[djuring  the  pendency  of  any  proceedings  con- 
ducted pursuant  to  this  section,  unless  the  State  or  local  educational  agency  and  the 
parents  or  guardian  otherwise  agree,  the  child  shall  remain  in  the  then  current  edu- 
cational placement  of  such  child.^'  20  U.S.C.  §1415(e)(3). 

The  aaministrative  interpretation  of  this  provision  is  key  to  understanding  how 
the  process  actually  works.  The  regulations  adopted  pursuant  to  this  section  contain 
a  note  that  "[sjection  300.513  does  not  permit  a  child  s  placement  to  be  changed  dur- 
ing a  complaint  proceeding,  unless  the  parents  and  agency  agree  otherwise.  While 
the  placement  may  not  be  changed,  this  does  not  preclude  the  agency  from  using 
its  normal  procedures  for  dealing  with  children  who  are  endangering  themselves  or 
others."  34  C.F.R.  §300.513  note.  In  addition,  the  Department  oi  Education,  in  a  pol- 
icy letter,  has  adopted  the  position  that  a  suspension  of  up  to  10  school  days  does 
not  amount  to  a  change  in  placement  prohibited  by  the  stay  put  provision. 

The  Department  of  Education's  policy  letter  also  discusses  the  issue  of  the  rel- 
evancy of  the  stay  put  provision  if  the  student's  conduct  is  not  related  to  the  child's 
disability.  The  letter  states  that  a  suspension  or  disciplinary  removal  of  a  student 
with  a  disability  for  more  than  ten  school  days  may  not  be  imposed  without  a  deter- 
mination that  the  student's  misconduct  is  not  a  manifestation  of  the  student's  dis- 
ability. "If  the  group  determines  that  the  student's  misconduct  is  a  manifestation 
of  the  student's  disability,  the  student  may  not  be  suspended  for  more  than  10 
school  days."  However  this  does  not  mean  that  there  arc  no  remedies  available  to 
the  school.  Even  if  the  misconduct  is  related  to  the  disability,  the  student's  place- 
ment can  be  reviewed,  subject  to  the  applicable  procedural  safeguards.  If  the  mis- 
conduct is  not  related  to  the  disability,  the  school  district  may  impose  normal  dis- 
ciplinary measures  subject  to  the  parents'  right  to  request  a  due  process  hearing  on 
wnether  the  manifestation  determination  was  correct.  Even  if  the  child  is  removed 
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for  more  than  ten  days,  "schools  may  not  cease  educational  services  to  students  with 
disabilities.  This  is  so,  regardless  of  whether  the  student's  misconduct  is  determined 
to  be  a  manifestation  of  tnc  student's  disability.  Thus,  all  children  with  disabilities, 
including  those  who  have  been  suspended  or  expelled,  must  be  provided  FAPE,  and 
educational  services  may  not  cease  for  such  students." 

The  Court  of  Appeals  for  the  Seventh  Circuit  has  upheld  the  policy  letter  delineat- 
ing the  requirement  by  the  Department  of  Education  that  even  an  expelled  student 
be  provided  with  a  free  appropriate  public  education  in  the  face  of  a  challenge  that 
the  policy  letter  was  not  properly  submitted  for  notice  and  comment.  Metropwlitan 
School  District  of  Wayne  Township  v.  Davila,  770  F.  Supp.  1331  (S.D.  Ind.  1991), 
rev'd  969  F.2d  485  (7th  Cir.  1991),  cert,  denied,  122  L.Ed.2d  740  (1992).  This  policy 
letter  was  also  central  in  a  recent  dispute  with  the  state  of  Virginia.  The  Depart- 
ment of  Education  had  rejected  Virginia's  state  plan  and  had  threatened  to  witmiold 
Virginia's  IDEA  funds  since  the  state  was  not  providing  educational  services  to  chil- 
dren with  disabilities  who  had  been  expelled.  The  Fourth  Circuit  granted  the  peti- 
tion for  interlocutory  relief  but  did  not  reach  the  merits  of  the  case  since  the  Depart- 
ment of  Education  was  found  to  have  failed  to  provide  Virginia  with  notice  ana  the 
opportunity  for  a  hearing.  Virginia  Dept.  of  Education  v.  Kiley,  23  F.3d  80  (4th  Cir. 
1994). 

The  Improving  America's  Schools  Act,  P.L.  103-382,  which  was  enacted  on  October 
20,  1994,  contains  a  provision  which  specifically  amends  IDEA's  stay  put  provision 
regarding  children  wno  have  brought  a  firearm  to  school.  It  adds  a  new  subpara- 
graph stating: 

(B)(i)  Except  as  provided  in  clause  (iii),  if  the  proceedings  conducted  pursuant 
to  this  section  involve  a  child  with  a  disability  who  is  determined  to  have 
brought  a  weapon  to  school  under  the  jurisdiction  of  such  agency,  then  the  child 
may  oe  placed  in  an  interim  alternative  educational  setting,  in  accordance  with 
State  law,  for  not  more  than  45  days. 

(ii)  The  interim  alternative  educational  setting  described  in  clause  (i)  shall  be 
decided  by  the  individuals  described  in  section  602(aX20). 

(iii)  If  a  parent  or  guardian  of  a  child  described  in  clause  (i)  requests  a  due  proc- 
ess hearing  pursuant  to  paragraph  (2)  of  subsection  (b),  then  the  child  shall  re- 
main in  the  alternative  educational  setting  described  in  such  clause  during  the 
pendency  of  any  proceedings  conducted  pursuant  to  this  section,  unless  the  par- 
ents and  the  local  educational  agency  agree  otherwise. 

(iv)  For  the  purpose  of  this  section,  the  term  'weapon'  means  a  firearm  as  such 
term  is  defined  in  section  921  of  title  18,  United  States  Code. 

The  effective  date  of  this  provision  is  the  date  of  enactment  and  it  expires  upon 
enactment  of  an  Act  that  reauthorizes  IDEA.  The  statute  also  specifically  states 
that  nothing  in  this  provision  shall  supersede  the  provisions  of  section  14601  of  the 
Elementary  and  Secondary  Education  Act  if  a  child's  behavior  is  unrelated  to  such 
child's  disability,  except  that  the  section  shall  be  interpreted  in  a  manner  that  is 
consistent  with  the  Education  Department's  final  guidance  concerning  state  and 
local  responsibilities  under  the  Gun-Free  Schools  Act  of  1994. 

In  addition  to  this  amendment,  P.L.  103-382  also  requires  that  each  state  receiv- 
ing federal  funds  under  ESEA  shall  have  in  effect  a  state  law  requiring  local  edu- 
cation agencies  to  expel  from  school  for  a  period  of  not  less  than  one  year  a  student 
who  is  determined  to  have  brought  a  weapon  to  school.  This  provision  allows  for 
such  expulsion  to  be  modified  on  a  case-by -case  basis  by  the  chief  administering  offi- 
cer of  the  local  educational  agency.  In  addition,  the  provision  states  that  it  shall  not 
be  construed  to  prevent  a  state  from  allowing  a  local  educational  agency  that  has 
expelled  a  student  from  such  a  student's  regular  school  setting  to  provide  edu- 
cational services  to  the  student  in  an  alternative  setting.  The  Gun  Free  Schools  Act 
of  1994  also  provides  that  that  act  shall  be  construed  in  a  manner  consistent  with 
the  Individuals  with  Disabilities  Education  Act.  Finally,  there  is  a  section  requiring 
that  the  Secretary  of  Education  widely  disseminate  the  policy  of  the  Department  in 
effect  on  the  date  of  enactment  of  P.L.  103-382,  collect  data  on  the  incidence  of  chil- 
dren with  disabilities  engaging  in  life  threatening  behavior  or  bringing  weapons  to 
school,  and  submit  a  report  to  Congress  not  later  than  January  31,  1995  analyzing 
the  strengths  and  problems  with  the  current  approaches  regarding  disciplining  chil- 
dren with  disabilities. 

JUDICIAL  INTERPRETATIONS 

In  Honig  v.  Doe  484  U.S.  305(1988),  the  Supreme  Court  considered  the  issue  of 
violence  a  the  reauirements  of  IDEA.  The  two  children  involved  in  Honig  were  emo- 
tionally disturbed  and  exhibited  violent  behavior  as  a  result  of  their  disabilities. 
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One  of  the  children  had  choked  another  student  with  sufficient  force  to  leave  abra- 
sions on  the  child's  neck  and  kicked  out  a  school  window  while  he  was  being  es- 
corted to  the  principal's  office.  The  other  child  had  been  involved  in  stealing,  extort- 
ing money  from  other  students,  and  making  lewd  comments.  The  school  system  pro- 
posed expulsion  for  both  students.  The  district  court  entered  a  summary  judgment 
for  the  plaintiffs,  finding  that  there  had  been  a  violation  of  IDEA,  and  issued  a  per- 
manent injunction.  The  court  of  appeals  and  the  Supreme  Court  affirmed. 

The  Supreme  Court  found  that  the  language  of  IDEA  is  "unequivocal"  and  refused 
to  read  a  dangerousness  exception  into  the  stay-put  provision.  It  found  that  "Con- 
gress very  much  meant  to  strip  schools  of  the  unilateral  authority  they  had  tradi- 
tionally employed  to  exclude  disabled  students,  particularly  emotionally  disturbed 
students,  from  school."  At  323.  This  was  not  found  to  leave  the  schools  without  a 
remedy,  however.  "Congress  did  not  leave  school  administrators  powerless  to  deal 
with  dangerous  students;  it  did,  however,  deny  school  officials  their  former  right  to 
'self-help',  and  directed  that  in  the  future  the  removal  of  disabled  students  could  be 
accomplished  only  with  the  permission  of  the  parents  or,  as  a  last  resort,  the 
courts."  At  323-324.  The  Supreme  Court  also  noted  that  the  legislative  history  of 
IDEA  indicated  that  it  was  enacted  after  finding  that  school  systems  had  excluded 
one  out  of  every  eight  children  with  disabilities  from  classes  and  that  Congress,  by 
including  the  stay-put  provision,  had  intended  to  assure  the  education  of  children 
with  disabilities.  The  Court  also  found  that  Congress  had  carefully  considered  cases 
which  might  suggest  a  dangerousness  exception  and  rejected  that  approach.  "We  are 
not  therefore  at  liberty  to  engraft  onto  the  statute  an  exception  Congress  chose  not 
to  create."  At  325. 

The  Court  in  Honig  observed  that  "[o]ur  conclusion  that  §1415(eX3)  means  what 
it  says  does  not  leave  educators  hamstrung  .  .  .  [W]here  a  student  poses  an  imme- 
diate threat  to  the  safety  of  others,  officials  may  temporarily  suspend  him  or  her 
for  up  to  10  school  days.  This  authority  .  .  .  not  only  ensures  that  school  adminis- 
trators can  protect  the  safety  of  others  by  promptly  removing  the  most  dangerous 
of  students,  it  also  provides  a  'cooling  down  period  during  which  officials  can  initi- 
ate lEP  review  ana  seek  to  persuade  the  child's  parents  to  agree  to  an  interim 
placement.  And  in  those  cases  in  which  the  parents  of  a  truly  dangerous  child  ada- 
mantly refuse  to  permit  any  change  in  placement,  the  10-day  respite  gives  school 
officials  an  opportunity  to  invoke  the  aid  of  the  courts  under  §1415(eK2),  which  em- 

f)owers  courts  to  grant  any  appropriate  relief."  At  325-326.  In  summary,  the  Court 
bund  that  this  interpretation  of  IDEA  balanced  the  interests  of  a  child  with  a  dis- 
ability to  remain  in  school  with  the  interests  of  a  school  to  maintain  a  safe  learning 
environment. 

A  recent  decision  by  the  Eighth  Circuit  Court  of  Appeals  dealt  with  the  critical 
issue  of  the  proof  required  by  a  school  district  that  is  seeking  judicial  sanction  for 
the  removal  of  an  allegedly  dangerous  child.  In  Light  v.  Parkway,  41  F.3d  1223  (8th 
Cir.  1994),  the  court  found  two  essential  requirements:  that  maintaining  a  child  in 
the  current  placement  is  substantially  likely  to  result  in  injury  to  the  child  or  to 
others  and  that  the  school  district  has  done  all  that  it  reasonably  can  to  reduce  the 
risk  that  the  child  will  cause  injury.  The  court  rejected  as  "tautological  the  conten- 
tion of  Lauren's  parents  that  a  disabled  child  must  be  shown  to  be  truly  dangerous' 
as  well  as  substantially  likely  to  cause  injury."  The  court  also  rejected  the  conten- 
tion that  a  child's  intent  to  cause  harm  was  a  necessary  element  prior  to  removal. 
"Even  a  child  whose  behaviors  How  directly  and  demonstrably  from  her  disability 
is  subject  to  removal  where  that  child  poses  a  substantial  risK  of  injury  to  herself 
or  others."  The  court  noted  that  school  records  documented  that,  over  a  two  year 
period,  the  child  had  committed  eleven  to  nineteen  aggressive  acts  per  week,  ap- 
proximately thirty  of  which  required  the  attention  of  the  school  nurse.  These  aggres- 
sive acts  included  hitting,  kicking,  slapping,  biting,  and  throwing  pencils  and  other 
objects  at  other  students  eyes.  The  court  also  found  that  the  school  had  taken  rea- 
sonable steps  to  minimize  the  risk  of  causing  harm.  The  child's  teachers  were  cer- 
tified and  all  of  the  teachers  and  staff  in  the  child's  classroom  had  received  training 
in  crisis  prevention  and  intervention,  in  behavior  management  strategies,  and  in  in- 
clusion practices. 

Another  interesting  issue  which  has  arisen  in  a  few  recent  IDEA  cases  is  whether 
a  student  who  has  not  been  determined  to  be  an  individual  with  a  disability  can 
claim,  after  an  instance  of  violence,  that  he  or  she  is  disabled  and  therefore  the  pro- 
cedures of  IDEA  should  apply.  The  courts  which  have  considered  this  problem  have 
found  that  IDEA  is  applicable  to  children  who  have  not  previously  been  determined 
to  have  disabilities.  In  Hacienda  La  Puente  School  District  of  Los  Angeles  v.  Honig, 
976  F.2d  487  (9th  Cir.  1992),  the  court  stated:  "In  enacting  IDEA,  Congress  specifi- 
cally recognized  that  undetected  disabilities  prevent  many  children  from  'having  a 
successful  educational  experience.'  If  we  found  issues  concerning  the  detection  of 
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disabilities  to  be  outside  of  the  scope  of  IDEA  'due  process  hearings,'  school  districts 
could  easily  circumvent  the  statute's  strictures  by  refusing  to  identify  students  as 
disabled."  At  492.  However,  in  the  recent  decision  in  M.P.  by  D.P.  v.  Grossmont 
Union  High  School  District,  858  F.Supp.  1044  (S.D.  Calif.  1994),  the  court  followed 
the  Hacienda  holding  but  noted  that  Congress  had  not  considered  the  fact  that  a 
student  who  was  not  disabled  might  abuse  the  system  for  his  or  her  benefit.  In  M.P. 
the  court  observed  that  "the  plaintiff  has  benefitted  greatly  from  his  invoking  of  the 
statute.  The  plaintiff  is  a  senior  who  was  facing  expulsion  and  thus  would  not  have 
graduated  with  his  class.  Because  IDEA's  hearing  process  will  take  several  months 
to  complete,  even  if  the  student  is  ultimately  founa  not  to  be  disabled,  by  invoking 
IDEA  the  plaintiff  will  achieve  the  goal  of  graduating  with  his  class  and  avoiding 
expulsion."  At  1048 


The  issue  of  violence  in  schools  by  children  with  disabilities  has  been  the  subject 
of  legislation  and  regulatory  and  judicial  interpretation.  IDEA  contains  a  statutory 
provision  prohibiting  schools  from  indefinitely  suspending,  expelling,  or  changing 
the  placement  of  a  student  with  a  disability  who  is  violent  oecause  of  that  disability 
except  with  the  consent  of  the  student's  parents  or  guardians  or  by  court  order.  This 
provision  was  enacted  to  insure  that  children  with  disabilities  not  be  unilaterally 
denied  an  education.  The  Supreme  Court  in  Honig  v.  Doe,  supra,  examined  the  stat- 
utory scheme  and  found  no  dangerous  exception  but  noted  that  the  schools  were  not 
powerless  to  deal  with  dangerous  children.  A  school  may,  without  violating  IDEA 
immediately  suspend  a  child  who  engages  in  behavior  subject  to  discipline  but  not 
involving  a  firearm  for  up  to  ten  school  days.  The  school  district  then  makes  a  deter- 
mination as  to  whether  the  student's  misconduct  was  a  manifestation  of  the  stu- 
dent's disability.  If  the  student's  conduct  is  a  manifestation  of  a  disability  the  school 
may  initiate  a  change  in  placement  but  may  not  expel  or  suspend  the  child  for 
longer  than  ten  days.  If  the  parents  request  a  due  process  hearing  the  student  re- 
mains in  the  current  placement  until  the  dispute  is  resolved  unless  the  school  dis- 
trict obtains  a  court  order  to  change  the  placement  or  the  parent  and  the  school  dis- 
trict agree  to  another  placement. 

If  the  student's  behavior  is  determined  not  to  be  a  manifestation  of  a  disability, 
the  school  may  suspend  or  expel  the  student  but  must  continue  to  provide  edu- 
cational services.  Again,  if  the  parents  request  a  due  process  hearing,  the  student 
remains  in  the  current  placement  until  the  dispute  is  resolved  unless  the  school  dis- 
trict obtains  a  court  order  to  change  placement  or  the  parents  and  school  district 
agree  to  another  placement. 

Amendments  to  IDEA  last  year  make  the  scenario  slightly  different  for  students 
who  bring  a  firearm  to  school.  The  student  may  be  suspended  for  up  to  ten  school 
days  and  the  individualized  educational  program  (lEP)  team  is  convened  to  deter- 
mine the  interim  placement  for  the  student.  The  student  may  be  placed  in  an  alter- 
native setting  for  up  to  45  days.  The  school  district  then  makes  a  determination  as 
to  whether  the  student's  misconduct  was  a  manifestation  of  the  student's  disability. 
If  the  student's  conduct  is  a  manifestation  of  a  disability,  the  school  district  may 
initiate  a  change  in  placement  but  may  not  expel  or  suspend  the  student  for  longer 
than  ten  days.  If  a  due  process  hearing  is  requested  by  the  parents,  the  student  re- 
mains in  the  alternative  placement  until  the  dispute  is  resolved  unless  the  school 
district  obtains  a  court  order  to  change  the  placement  or  the  parent  and  the  school 
district  agree  to  another  placement. 

If  the  student's  conduct  is  determined  not  to  be  a  manifestation  of  the  student's 
disability,  the  school  district  may  expel  or  suspend  the  student  for  longer  than  ten 
days  but  must  provide  continued  educational  service.  If  the  parents  request  a  due 
process  hearing,  the  child  remains  in  the  alternative  setting  until  the  dispute  is  re- 
solved unless  the  school  district  obtains  a  court  order  to  change  the  placement  or 
the  parent  and  the  school  district  agree  to  another  placement. 

Essentially,  the  difference  between  the  act's  treatment  of  possession  of  a  firearm 
at  school  and  other  dangerous  behavior  is  that  if  a  student  brings  a  firearm  to 
school,  the  student  can  be  placed  in  an  alternative  setting  for  up  to  45  days.  If  a 
due  process  hearing  is  initiated  by  a  parent  or  guardian  this  interim  placement  be- 
comes where  the  student  "stays-put." 

Ultimately,  the  issue  of  discipline  and  IDEA  evolves  into  a  question  of  balancing 
a  school's  need  for  discipline  and  the  right  of  a  child  with  a  disability  to  a  free  ap- 
propriate public  education.  When  it  enacted  IDEA,  Congress  determined  that  the 
schools  should  not  continue  to  have  the  unilateral  authority  that  they  had  enjoyed 
to  discipline  children  with  disabilities.  Congress  found  that  many  children  with  dis- 
abilities either  received  no  education  or  an  inappropriate  education.  Essentially, 
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whether  under  the  rubric  of  discipline  or  another  rationale,  schools  were  excluding 
children  with  disabilities.  The  question  Congress  is  now  facing  is  whether  this  bal- 
ance is  still  an  appropriate  one.  During  the  103rd  Congress,  amendments  were  en- 
acted to  IDEA  ana  other  education  statutes  which  changed  the  balance  to  some  de- 
gree, allowing  the  schools  more  flexibility  in  their  placement  of  children  with  dis- 
abilities who  have  brought  firearms  to  school.  During  IDEA  reauthorization,  this 
issue  has  arisen  again  and  this  Congress  will  have  the  opportunity  to  determine  if 
the  new  balance  struck  by  the  amendments  in  the  103rd  Congress  is  an  appropriate 
one. 

[Additional  material  may  be  found  in  committee  files.] 

Prepared  Statement  of  Shirley  Igo 

Mr.  Chairman  and  members  of  the  Senate  Subcommittee  on  Disability  Policy.  I 
am  Shirley  Igo,  National  PTA  Vice-President  for  Legislative  Activity.  The  National 
PTA  is  comprised  of  over  6.9  million  parents,  teachers  and  other  child  advocates 
concerned  about  improving  the  public  education  of  all  children  through  meaningful 
parental  involvement  and  partnership  between  the  home  and  the  school.  The  Na- 
tional PTA  believes  that  ultimately  parental  "ownership"  and  the  involvement  of 
parents  as  an  equal  stakeholder  in  their  child's  education  is  an  integral  part  in 
school  improvement  and  reform.  That  was  the  fundamental  premise  when  the  Na- 
tional PTA  supported,  and  eventually  was  successful  in  passing,  the  eighth  national 
education  goal  as  part  of  PL  103-227,  Goals  2000:  Educate  America  Act.  That  goal 
stipulates  'every  school  will  promote  programs  that  will  increase  the  participation 
of  parents  in  the  social,  emotional  and  academic  growth  of  their  children."  Indeed, 
parental  involvement  related  to  violence  intervention  with  their  children,  whether 
abled  or  disabled,  is  an  essential  component  to  violence  prevention  and  remediation. 

The  National  PTA  thanks  you  for  developing  such  a  balanced  witness  list  as  this 
Subcommittee  pursues  "recognizing  the  need  lor  and  the  nature  of  amendments  to 
IDEA  that  would  preserve  current  procedural  protections  for  students  with  disabil- 
ities, while  giving  school  personnel  the  ability  to  help,  and  when  necessary  to  dis- 
cipline, in  a  timely  and  effective  manner,  students  with  disabilities  who  are  a  dan- 
ger to  themselves  or  others."  i  I  would  also  like  to  recognize  the  interest  of  Senator 
Slade  Gorton  who  involved  both  the  National  PTA  ana  the  Washington  State  PTA 
several  years  ago  when  he  discovered  this  was  an  important  educational  issue  in 
his  state  for  some  organizations.  Subsequent  to  that  involvement,  the  National  PTA 
has  met  with  U.S.  Representatives  and  Senators,  education  and  disability  organiza- 
tions, our  own  membership  and  the  U.S.  Department  of  Education's  OfTice  of  Special 
Education  and  Rehabilitative  Services  (OSERS)  to  help  crafl  a  resolve  to  any  im- 
pediments that  would  stand  in  the  way  of  schools  needing  to  separate  students  who 
bring  guns  into  schools  buildings,  while  ensuring  exceptional  children  an  appro- 
priate education.  The  resulting  compromise,  for  which  we  are  thankful,  was  due  to 
the  help  of  Senator  JelTords. 

The  issue  of  "stay-put"  procedures  and  the  possession  of  firearms  in  the  school  by 
special  education  students  can  provoke  emotional  and  heated  exchanges — not  only 
in  the  Congress,  but  also  among  parents,  teachers  and  administrators  in  local  school 
districts.  Mr.  Chairman  and  otner  members  of  this  Subcommittee,  your  support  of 
public  education  in  general,  and  your  examination  of  this  difficult  issue  specifically 
in  a  thoughtful  and  dispassionate  manner  is  to  be  commended.  I  also  commend  and 
recognize  those  teachers,  principals,  superintendents  and  school  board  members  who 
have  been  committed  to  making  special  education  programs  work  in  their  school  dis- 
tricts. Examples  abound  around  the  country  where  public  schools  have  successfully 
integrated  special  education  with  regular  instruction,  provided  the  necessary  sup- 
port for  parents  and  families  in  linking  home  and  school,  and  worked  with  parents 
in  understanding  how  the  IDEA  stay  put  provisions  can  be  an  efTective  means  in 
intervening  on  behalf  of  the  child  and  providing  appropriate  related  educational 
services.  This  has  all  occurred  because  of  committed  and  competent  teachers  and 
principals  who  believe  in  the  importance  of  access  to  a  good  education  for  all  chil- 
dren. 

I  am  speaking  today  as  a  parent,  a  grandparent,  a  volunteer  in  the  schools  and 
one  who,  as  a  PTA  leader  for  more  than  15  years,  has  been  interacting  with  parents 
of  children  all  across  this  country.  I  have  five  children,  one  who  has  limited  learning 
disabilities  who  was  educated  in  the  public  schools.  I  am  also  the  parent  of  a  daugh- 
ter who  is  completing  her  master's  degree  in  an  area  of  special  education,  and  who 
I  have  observea  working  with  children  with  all  degrees  of  physical  and  mental  spe- 


1  Letter  of  invitation  from  Senate  Subcommittee  on  Disability  Policy  to  National  PTA,  June 
26,  1995. 
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cial  needs  since  she  was  12.  I  have  served  on  local  committees  dealing  with  dis- 
cipline, curriculum  and  school  organization — interacting  with  administrators,  teach- 
ers and  parents  as  we  seek  to  develop  the  best  jaossible  education  climate  for  all 
children.  On  behalf  of  the  National  PTA,  I  would  speak  for  parents  who  believe  in 
involvement  with  their  children's  education — whether  their  children  are  in  need  of 
special  services  provided  through  legislation  such  as  IDEA,  or  students  who  are 
classmates  of  those  children. 

My  objective  is  to  not  only  address  the  issues  that  the  "stay  put"  provisions  raise 
around  the  troublesome  concerns  of  student  weapons  possession,  but  to  recommend 
some  ideas  that  may  benefit  all  children  in  the  scnool  and  community  when  the  par- 
ents and  family  are  involved  to  the  maximum  extent  feasible  in  support  of  the  child. 
There  is  virtual  unanimity  among  all  parents  that  children  who  are  a  danger  to 
themselves  or  others,  whether  related  to  gun  possession  or  not,  should  be  separated 
immediately  from  the  school  environment  as  oeemed  appropriate  by  school  officials. 
According  to  a  December,  1994  survey  conducted  by  the  Public  Agenda  Foundation,* 
one  of  the  most  significant  problems  of  public  schools,  according  to  parents  polled, 
is  that  of  failing  to  provide  a  safe  learning  environment  for  students.  Parents  of  chil- 
dren with  or  witnout  disabilities,  are  extremely  concerned  about  these  cir- 
cumstances. Indeed,  a  National  Institute  of  Education  study^  revealed  that  40%  of 
juvenile  robberies  and  36%  of  the  assaults  against  urban  youth  took  place  in  the 
schools.  Each  day,  100,000  children  and  youth  bring  weapons  to  school;  forty  a  day 
are  killed  or  seriously  wounded  by  these  weapons  according  to  the  Department  of 
Justice. 

Many  parents  of  Special  education  children,  on  the  other  hand,  believe  that  this 
debate  is  not  only  aoout  weapons  possession  by  children  with  disabilities,  but  a 
means  of  reducing  the  opportunities  parents  now  have  related  to  being  involved'  in 
decisions  about  the  educational  placement  and  alternative  services  of  their  children. 
As  you  are  aware,  the  stay  put  procedural  issues  are  not  easy  for  parents  to  under- 
stand, and  made  more  complex  oy  the  45  day  1994  Jeffords  amendment  to  the  Im- 
proving America's  Schools  Act  and  the  passage  of  the  Gun  Free  Schools  Act.  While 
many  special  education  parents  as  well  as  scnool  officials  have  become  confused  re- 
lated to  these  new  provisions,  parents  do  not  want  the  provisions  diminished  or 
eliminated.  Some  parents  of  nondisabled  children  and  scnool  officials  believe  that 
a  double  standard  of  discipline  has  been  established  if  a  school  district's  discipline 
policies  differ  from  those  that  apply  to  special  education  students  as  required  by  fed- 
eral law,  and  believe  that  gun  possession  as  well  as  less  specifically  defined  anti- 
social behaviors  should  be  administered  equally  to  all  children  without  taking  into 
consideration  the  disability  of  the  child.  Discussion  around  "equal  discipline  admin- 
istration" often  revolves  around  the  school's  authority  to  exp>el  students  with  judg- 
ments about  the  school's  responsibility  to  provide  alternative  educational  and  relat- 
ed services  with  or  without  regard  to  the  student's  disability.  Some  school  districts 
would  also  be  interested  in  expanding  the  offense  of  gun  possession  to  include  "be- 
havior" of  the  disabled  child.  To  be  frank,  these  issues  may  create  divisiveness  in 
those  schools  where  communication  and  understanding  between  the  various  groups 
of  the  education  family,  but  especially  parents  of  abled  and  disabled  children,  has 
been  inadequate.  Where  there  is  effective  and  ongoing  communication  with  parents 
explaining  the  purpose  of  not  only  stay  put,  but  also  about  the  larger  issue  of  more 
effective  school  discipline  policies  for  all  children  that  are  not  only  intended  to  make 
the  school  safe,  but  to  prevent  further  violence  and  other  behaviors  that  interrupt 
the  learning  atmosphere  of  the  school. 

Parents  with  disabled  children  face  special  circumstances  in  educating  their  chil- 
dren, and  dealing  with  the  various  doubts  and  challenges  related  to  discipline  is  not 
always  easy.  A  PTA  member  from  Cahokia,  Illinois  writes: 

"Joel  has  regularly  been  given  the  opportunity  to  interact  with  (excuse  me  if  I  am 
not  politically  correct  here!)  normal  age  mates  and  siblings.  When  Joel  is  around 
normal  children,  the  behavior  of  the  normal  child  often  changes;  they  often  mimic 
his  self-stimulating  behavior  or  scream  to  see  if  an  adult  will  accept  the  same  be- 
havior from  them.  Do  we  want  our  school  children  to  believe  that  screaming,  hitting, 
or  kicking  is  acceptable  behavior?  What  happens  if  Joel  hits  another  child  at  school? 
Will  children  with  behavior  disorders  be  suspended  repeatedly  and  left  at  their 
homes  with  no  educational  opportunities?  I  do  not  agree  with  those  who  say  that 
our  society,  in  general,  and  the  classroom,  in  particular,  can  absorb  any  and  all  be- 


*John  Immerwahr  with  Jull  Boese  and  Will  Friedman,  'The  Broken  Contract;  Connecticut 
Citizens  Look  At  Public  Education."  (Public  Education  Foundation,  December  1994) 

3 Crowe,  T.  "Habitual  Offenders:  Guidelines  for  Citizen  Action  and  Public  Resjxjnses.  Washing- 
ton, DC:  Office  of  Juvenile  Justice  and  Delinquency  Prevention,  U.S.  Department  of  Justice, 
1991. 
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haviors.  There  is  a  growing  concern  with  violence  in  our  schools.  How  can  we  pre- 
vent others  from,  taking  advantage  of  our  children  with  disabilities." 

Of  all  of  the  major  federal  elementary  and  secondary  education  programs,  the  only 
program  that  has  been  almost  exclusively  client-driven,  that  is,  parent-driven  and 
parent-advocated  is  special  education.  The  Individuals  with  Disabilities  Act  (IDEA) 
formerly  known  as  the  Education  for  All  Handicapped  Act  or  "EAHCA,"  then  the 
Education  of  the  Handicapped  Act  or  "EHA"  and  often  referred  to  as  PL  94-142 — 
was  passed  in  1975  in  response  to  growing  pressure  by  many  parents  of  disabled 
children  to  require  school  districts  to  educate  disabled  children.  Prior  to  the  passage 
of  PL  94-142,  government  inspectors  looked  at  education  across  the  country  and 
found  not  only  that  many  children  with  disabilities  were  placed  in  poor  programs 
and  were  often  separated  from  other  school  children,  but  many  were  excluded  from 
receiving  any  public  education  services  at  all.  Stay  put  provisions  were  not  created 
as  a  mechanism  for  student  punishment,  but  as  a  means  to  promote  prevention  and 
intervention  strategies  based  on  the  developmental  and  educational  needs  of  the 
student  with  the  involvement  of  the  parents  through  the  lEP.  If  this  process  consid- 
ers student  information  such  as  evaluations,  behavioral  manifestations,  the  history 
of  student  academic  progress  and  other  relevant  data,  the  stay  put  provision  should 
not  exacerbate  a  safety  problem,  but  rather  relieve  tensions  through  appropriate 
educational  and  related  services  while  serving  the  safety  requirements  of  the  school. 
Don't  forget  a  pull-out  placement  plan  for  the  student  is  an  option,  and  I  know  of 
very  few  parents  who  don't  agree  with  the  school  when  recommendations  for  a  pull- 
out  program  is  advised.  In  fact,  data  submitted  by  the  Delaware  State  Department 
of  Education  indicate  that  for  the  school  year  1993-1994,'*  13  percent  of  tne  school 
expulsions  occurred  under  the  stay  put  provisions.  This  suggests  that  stay  put  does 
not  block  expulsions,  but  it  does  require  that  the  school  and  parents  come  together 
to  discuss  how  best  to  serve  the  student. 

I  have  attached  a  copy  of  the  National  PTA's  Position  Statement  on  Education  of 
Children  with  Disabilities.  The  passage  of  PL  94-142,  which  the  National  PTA  ac- 
tively supported  and  continues  to  do  so,  provided  the  following  comfX)nents,  which 
are  directly  related  to  the  issue  of  discipline  and  expulsion,  are  the  basis  of  the 
IDEA  program. 

These  provide  the  guiding  principles  which  must  be  key  components  in  any 
changes  in  current  stay  put  or  aisciplinary  provisions: 

Free  and  Appropriate  Education  (FAPE) 

Students  eligible  for  special  education  are  guaranteed  a  "free  and  appropriate 

eublic  education"  that  cannot,  under  any  circumstances,  be  denied  unilaterally.  [20 
f.S.C.  §1401  (18)] 

Least  Restrictive  Environment  (LRE) 

To  the  maximum  extent  appropriate,  students  eligible  for  special  education  must 
be  educated  with  their  non-disabled  peers  in  the  "least  restrictive  environment,"  and 
only  when  education  in  regular  classes  cannot  be  achieved  satisfactorily,  can  these 
students  be  placed  in  more  restrictive  settings.  [20  U.S.C.  §1412(5XB)]  and  [34 
C.F.R.  300.550-553] 

Individualized  Education  Plan  (lEP) 

The  education  of  students  with  disabilities  must  be  provided  in  accordance  with 
he  student's  "individualized  education  plan."  A  change  in  a  student's  placement 
(such  as  a  disciplinary  action)  can  not  be  made  without  first  convening  the  lEP 
team  to  discuss  tne  proposed  changed.  [34  C.F.R.  §300.340-350] 

Stay  put 

When  there  is  a  dispute  regarding  the  placement  of  a  student-  eligible  for  special 
education,  the  student  will  remain  in  their  current  educational  placement  setting 
pending  the  resolution  of  the  dispute.  This  is  part  of  the  procedural  safeguards  pro- 
tection under  the  law.  [20  U.S.C).  §1415(eX3)]  In  addition,  the  U.S.  Supreme  Court 
ruled  (Honig  v.  Doe,  484  U.S.  305,  1  08  S.  Ct.  592  (1988)  that  the  stay  put  provi- 
sions of  IDEA  prohibits  state  or  local  school  authorities  from  unilaterally  excluding 
children  with  disabilities  from  the  classroom  for  dangerous  or  disruptive  conduct 
growing  out  of  their  disabilities,  pending  the  regular  due  process  proceedings  under 
IDEA.  Congress  very  much  meant  to  strip  schools  of  the  unilateral  authority  they 
had  traditionally  employed  to  exclude  disabled  students,  particularly  emotionally 
disturbed  students,  from  school."  (Honig,  note  245  supra,  at  604)  Further,  the  Court 
discussed  disciplinary  alternatives  and  affirmed  a  ten-day  rule,  which  provides  that 


*  Suspension,  Special  Education  Data  Reveal  Mixed  Picture,"  Education  Daily,  Mary  9,  1995, 
p.  1  &  4. 
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"where  a  student  poses  an  immediate  threat  to  the  safety  of  others,  oflicials  may 
temporarily  suspend  him  or  her  for  up  to  ten  school  days,  but  not  for  a  longer  pe- 
riod unless  the  parents  aj^ree.  If  the  parents  do  not  agree  to  an  extension,  the  school 
district  may  initiate  a  judicial  proceeding  for  preliminary  relief  seeking  to  change 
the  student's  placement.  In  such  a  case,  the  school  must  show  that  maintaining  the 
student's'  current  placement  "is  substantially  likely  to  result  in  injury  to  himself  or 
herself  or  to  others  (Honig  v.  Doe). 

Stay  put  amendment  to  Improving  America's  Schools  Act 

Effective  October,  1994,  an  amendment  to  the  Improving  America's  Schools  Act 
modified  the  requirements  concerning  the  expulsion  of  students  with  disabilities 
who  bring  a  weapon  to  school.  The  term  "weajpon"  means  a  firearm  as  defined  in 
Section  921  of  Title  18  of  the  United  State  Coae.  According  to  this  new  law,  a  stu- 
dent with  disabilities  who  brings  a  weapon  to  school  could  be  placed  in  an  interim 
alternative  educational  setting,  in  accordance  with  state  procedures,  for  not  more 
than  45  days.  If  the  parents  request  a  due  process  hearing  to  challenge  the  discipli- 
nary proceedings,  the  student  remains  in  the  alternative  educational  placement 
until  the  completion  of  the  placement.  The  10  day  stay  put  would  still  be  in  effect 
for  any  other  placement  changes. 

Gun  Free  Schools  Act 

On  October  20,  1995,  Congress  enacted  the  Gun  Free-Schools  Act  as  part  of  the 
Improving  America's  Schools  Act  of  1994,  PL  103-382.  The  GFSA  states  that  each 
State  receiving  Federal  funds  under  ESEA  must  have  in  effect,  by  October  20,  1995, 
a  State  law  requiring  local  educational  agencies  to  expel  from  school  for  a  period 
of  not  less  than  one  year  a  student  who  is  determinea  to  have  brought  a  weapon 
to  school.  The  legislation  explicitly  states  that  the  GFSA  must  be  construed  to  be 
consistent  with  IDEA.  Therefore,  by  using  the  case-by-case  exception,  LEAs  will  be 
able  to  discipline  students  with  disabilities  in  accordance  with  tne  requirements  of 
Part  B  of  IDEA  and  Section  504  of  the  Rehabilitation  Act.  The  National  PTA  op- 
posed this  provision  because  it  did  not  require  parents  or  the  family  to  be  involved 
in  expulsion  proceedings;  it  was  too  prescriptive  related  to  the  one  year  expulsion 
overriding  effective  school  discipline  policies  already  in  place  that  may  have  been 
incompatiole  with  the  one  year  requirement;  it  was  unnecessary  because  local  school 
districts  already  could  pass  a  similar  requirements  if  they  wished;  it  did  not  require 
any  kind  of  alternative  services  in  an  elTort  to  reclaim  the  student;  and  the  provi- 
sions would  hold  education  money  hostage  in  the  case  where  a  local  politician  re- 
fused to  implement  the  federal  policy.  In  short,  the  National  PTA  thought  that  the 
provision  would  add  to  the  already  confused  state  of  school  discipline  policy,  which 
it  does. 

NATIONAL  PTA  STANDARDS  RELATED  TO  THE  STAY  PUT  PROVISIONS  OF  THE  INDIVIDUALS 

WITH  DISABILITIES  ACT 

1.  Changes  to  the  stay  put  provisions  should  refiect  data  and  information  about 
the  specific  definition  of  the  concem(s)  based  on  information  and  research  related 
to  the  magnitude  of  the  problem.  The  U.S.  Education  Department  is  attempting  to 
compile  data  on  discipline  and  disabled  students,  but  so  far,  only  Delaware  has  re- 
sponded. Statewide,  special  education  students  were  responsible  for  about  13  per- 
cent of  all  suspension  during  the  1993-1994  school  year.  Tnat  data  does  not  indicate, 
however,  how  many  parents  refused  the  school  district's  recommendations  for  sus- 
pension, how  many  teachers  and  other  school  officials  were  threatened  or  harmed 
Decause  of  disabled  student  behavior,  how  effective  the  stay  put  process  is  in  chang- 
ing student  behaviors,  or  how  long  on  average  it  takes  to  adjudicate  a  due  process 
proceeding. 

2.  The  principles  of  a  free  and  appropriate  education  in  the  least  restrictive  envi- 
ronment based  on  the  involvement  of  parents  through,  at  the  very  least,  the  individ- 
ualized education  plan  should  be  the  policy  framework  related  to  a  disabled  child's 
placement.  In  any  change  that  might  be  contemplated  in  stay  put,  it  is  essential 
that  the  parent  be  involved  with  the  school  personnel,  all  coming  together  for  the 
good  and  safety  of  the  child.  In  many  cases,  effective  student  violence  intervention 
requires  the  involvement  of  the  family,  as  well  as  the  school,  to  resolve. 

3.  In  all  circumstances,  school  officials  should  have  the  authority  to  separate  any- 
one from  the  school  environment  who  possesses  a  firearm.  The  National  PTA  would 
agree  to  expanding  this  definition  to  other  weapons  specifically  defined,  but  would 
not  agree  to  expanding  that  definition  to  behavioral  disorders.  In  the  few  instances 
where  special  education  students  do  become  a  danger  to  themselves  and  others,  the 
legal  right  of  others  within  the  public  school  to  have  a  safe  and  effective  learning 
environment  must  take  precedence  over  the  right  of  the  special  education  student 
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to  remain  in  their  current  educational  placement  under  the  stay  put  provision  of 
IDEA. 

4.  The  intent  of  the  stay  put  provision  of  IDEA  should  not  be  focused  primarily 
on  punishment,  but  on  the  educational,  social,  and  developmental  needs  of  the  stu- 
dents. Students  are  frequently  referred  to  special  educational  programs  because  of 
aggressive,  antisocial  and  other  behavioral  problems  emitted  in  various  forms  as 
evaluated  and  diagnosed  by  school  personnel  with  parental  input.  Stay  put  allows 
school  officials  to  change  a  student's  placement  in  the  interim  with  parental  permis- 
sion, but  requires  a  subsequent  meeting(s)  to  provide  an  alternative  setting  that 
would  prevent  further  outbreaks  from  occurring,  rather  than  expelling  the  student 
without  institutional  help  or  supervision.  Additionally,  all  students  should  have  the 
opportunity  to  receive  alternative  educational  services. 

5.  Expulsions  and  suspensions  should  be  permissible  in  cases  where  misbehavior 
is  not  related  to  the  disability,  and  where  possession  of  weapons  in  the  school  is 
involved  if  that  policy  is  also  applied  for  the  same  ofTense  for  nondisabled  children. 
However,  in  cases  where  violent  behavior  may  be  related  to  or  a  result  of  the  stu- 
dent's disability,  it  defeats  the  purpose  of  the  special  education  program  to  discipline 
a  student  for  the  same  behavioral  disorder  which  qualified  him  or  her  for  the  special 
placement  in  the  first  place.  Is  it  fair,  for  instance,  to  punish  a  student  for  emitting 
Tuerette  Syndrome  benavior  or  epilepsy  seizures?  In  tne  case  of  a  disability  related 
behavioral  disorder,  the  lEP  team  should  be  engaged  to  evaluate  whether  the  origi- 
nal lEP  placement  was  realistic  and  determine  a  change  in  placement  if  necessary. 
This  is  similar  to  the  facts  of  the  Mills  v.  Board  of  Education  case  in  1972  where 
the  public  schools  used  disciplinary  pretenses  to  rid  themselves  of  unwanted  stu- 
dents, many  of  whom  had  disabilities.  The  legislative  history  of  stay  put  traces  its 
judicial  origins  to  this  case,  and  many  parents  of  disabled  children  are  fearful  that 
fundamental  changes  in  stay  put  would  create  a  new  wave  of  discrimination. 

6.  In  those  cases  where  tne  parent  objects  to  a  proposed  school  district  rec- 
ommendation to  a  change  in  placement  based  on  behavioral  issues,  a  timely  process 
must  be  found  to  expedite  the  final  decision.  As  part  of  the  data  collection  rec- 
ommended in  number  1,  the  National  PTA  recommends  collecting  information  about 
the  average  time  it  takes  to  adjudicate  a  placement  issue.  Should  this  process  ex- 
tend on  average  beyond  the  45  days  allowed  in  the  Jeffords  amendment  for  gun  pos- 
session, consideration  should  be  made  for  finding  alternative  mechanisms  lor  more 
timely  decisions. 

7.  Each  school  district  should  develop  a  comprehensive,  systemic  discipline  plan 
for  students  with  disabilities,  explicitly  including  a  behavior  plan,  as  part  of  the 
lEP.  This  plan  then  becomes  part  of  the  placement  decision,  and  should  be  based 
on  the  developmental,  emotional  and  educational  needs  of  the  child.  The  issue  here 
should  not  be  punishment,  but  a  discussion  alternatives  should  the  student  endan- 
ger themselves  or  others  in  the  classroom  including  the  teacher. 

8.  The  school  district  should  be  encouraged  to  seek  community  assistance  to  sup- 

f dement  its  own  resources  in  providing  related  services  to  be  included  as  part  of  an 
EP  with  interagency  cooperation.  School  safety  problems  require  the  help  of  the 
family  and  other  community  agencies.  Integrating  commitments  from  social  service, 
child  welfare,  family  courts,  mental  health,  juvenile  justice,  and  nonprofit  agencies, 
all  have  a  role  to  play  in  helping  schools  address  the  emotional-behavioral  adjust- 
ment problems  of  our  most  vulnerable  children.  Interagency  help  can  provide  addi- 
tional resources  and  services  that  the  school  district  by  itself  may  not  be  able  to 
afford. 

9.  State  and  local  education  agencies  need  to  assume  leadership  roles  in  develop- 
ing approaches  for  implementing  combined  universal  prevention  for  all  children.  Al- 
thou^  schools  did  not  create  the  problem  of  violence,  the  community  is  looking  to 
the  school  as  the  hub  or  key  center  of  activity  in  the  development  of  comprehensive 
violence  prevention  programs. 

Which  beings  me  to  my  last  point.  This  issue  is  not  just  about  special  education. 
Let's  face  up  to  the  fact  that  despite  increasing  violence  in  schools,  currently  only 
9  percent  or  approximately  396,000  of  the  total  population  of  students  served  by 
IDEA  have  serious  behavioral  or  emotional  problems.  Even  if  we  took  into  consider- 
ation the  total  IDEA  population  of  approximately  4.8  million  children  from  birth 
through  age  21  and  euminated  all  of  these  children  from  the  public  schools,  that 
woulcf  little  indentation  into  to  the  school  violence  issue.  Just  like  the  public  schools 
did  not  create  school  safety  problems,  neither  will  messing  with  the  stay  put  provi- 
sions resolve  the  problem. 

The  issue  is  about  the  larger  dynamic  of  community  violence  which  clearly  affects 
both  public  schools  and  special  education  students.  Currently,  we  are  going  through 
an  expulsion  and  incarceration  frenzy  in  dealing  with  juvenile  crime  and  violence. 
However,  we  will  never  be  able  to  eitner  incarcerate  or  expel  ourselves  into  a  satis- 
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factory  solution  to  community  violence.  Juvenile  violence  ofTenders,  minus  interven- 
tion, usually  become  adult  violent  ofTenders.  Police  indicate  that  90  percent  of  day- 
time burglaries  are  committed  by  truant  youth.  Ridding  the  school  of  violence  of- 
fenders without  any  attempt  at  reclaiming  these  children  means  that  these  offend- 
ers will  be  in  our  neighborhoods  and  in  our  homes.  I  understand  the  frustration  that 
many  education  providers  and  professionals  face  in  keeping  schools  safe.  I  also  un- 
derstand that  some  of  the  kids  that  we  are  talking  about  are  not  poster  kids.  But 
I  also  know  that  if  we  don't  somehow  reach  the  children  coming  through  the  current 
pipeline,  the  problems  of  today  will  get  substantially  worse  before  they  get  better. 
I  am  not  a  curriculum  developer  or  educational  researcher,  but  I  do  represent  an 
organization  that  has  believed  in  prevention  since  its  founding  almost  100  years 
ago.  While  we  may  find  some  solace  in  monkeying  around  with  stay  put,  I  am  here 
to  tell  you  that  we  must  change  our  focus  from  punishment  to  prevention.  Universal 
violence  prevention  programs  should  be  designed  for  entire  scnools  and  school  dis- 
tricts and  applied  in  a  uniform  manner  for  everyone,  regardless  of  student  char- 
acteristic or  attributes.  We  know  that  the  vast  majority  of  juvenile  offenders  had 
their  first  felonies  at  an  early  age  (age  ten  or  younger)  and  antisocial  characteristics 
can  often  be  diagnosed  by  as  early  as  eight  years  old.'  In  the  preventative  areas, 
I  would  like  to  propose  several  recommendations  that  Congress  can  directly  affect: 

1.  Curbing  violence  on  the  media  through  the  passage  of  such  bills  at  S.  332,  the 
Child  Media  protection  Act.  Although  parts  of  that  bill  were  incorporated  in  the 
Senate's  telecommunications  bill,  S.  652,  the  Senate  has  yet  to  debate  the  safe  har- 
bor aspects  of  S.  332.  Pervasive  exposure  to  violent  acts  portrayed  in  the  media  has 
desensitizing  effects  for  a  vulnerable  group  of  children.  The  media  have  not  taken 
advantage  of  voluntary  opportunities  they  have  had  to  reduce  media  violence,  and 
Congress  now  needs  to  take  action  to  correct  this  issue.  TTie  National  PTA  will  be 
testifying  tomorrow  before  the  Senate  Commerce  Committee  in  support  of  a  "safe 
harbor"  from  TV  violence  bill.  Also,  the  National  PTA  is  partner  with  the  National 
Cable  Association  in  providing  TV  Literacy  Skills  workshops  to  hundreds  of  our 
members  around  the  country. 

2.  All  levels  of  government  need  to  support  and  fund  school  and  community  vio- 
lence prevention.  Prevention  of  violence  requires  education  of  and  by  all  segments 
of  society  in  dealing  with  confiict  and  how  it  is  resolved.  Parents,  the  community, 
government  and  nonprofit  agencies-all  have  to  be  involved  with  the  school  in  ad- 
dressing issues  of  teen  violence.  Special  focus  must  be  placed  on  early  prevention 
and  intervention  and  more  federal  money  must  be  placed  in  supporting  reseeirch 
and  disseminating  best  practices  related  to  successful  violence  prevention  programs. 
To  date,  no  intervention  program  or  approach  to  curing  delinquency  has  ever  been 
found  to  work.  These  programs  are  oflcn  applied  too  late  and  with  too  little  program 
intensity.  Early  intervention  that  focuses  on  school  readiness  skills,  developing  so- 
cial skills  and  building  self-esteem  is  highly  effective  in  the  prevention  of  tielin- 
quency.  In  all  of  these  programs,  the  involvement  of  parents  with  the  school  was 
almost  mandatory  for  success.  One  of  the  strategies  that  we  believe  will  be  effective 
in  providing  parenting  skills  and  information  about  violence  prevention  are  the  par- 
ent centers  tnat  Congress  recently  appropriated  $10  million  to  establish.  Created  in 
Part  IV  of  Goals  2000  with  the  active  support  of  Senators  Bond,  Glenn  and  Hatfield, 
parents  and  school  districts  around  the  country  are  currently  applying  for  grants 
that  will  establish  parent  centers  to  provide  training  and  education  with  a  focus  on 
the  early  years  of  the  child. 

3.  There  must  be  additional  funding  to  increase  inservice  education  and  training 
for  teachers  and  parents.  Increased  communication  between  the  home  and  school  is 
vital.  In  a  survey  that  the  National  PTA  administered  to  selected  membership  ear- 
lier this  year  in  preparation  for  our  IDEA  reauthorization  statement,  there  was  al- 
most unanimous  belief  in  two  issues:  1)  that  special  education  children  must  be 
guaranteed  an  equal  educational  opportunity;  and  that  2)  communication  between 
the  school  and  parents  is  insufficient  and  teachers  need  more  inservice  training  in 
working  with  special  education  children.  Respondents  wrote: 

"District  should  educate  regular  classroom  parents  more  about  inclusion  and  its 
benefits  to  all  students." 

"Educate  all  parents  about  special  education  and  require  parents  to  attend  parent 
classes." 

"More  education  of  parents  and  teachers." 

There  is  a  need  for  parents  of  abled  and  disabled  children  to  do  more  sharing  and 
have  opportunities  to  understand  each  others*  special  needs.  In  schools  where  this 
kind  of  sharing  takes  place  and  where  the  school  administration  is  committed  to  in- 


' "Violence  Prevention  and  School  Safety,"  from  a  paper  prepared  by  Hill  M.  Walker,  College 
of  Education,  University  of  Oregon  related  to  the  reauthorization  of  IDEA,  December  1994. 
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creasing  the  information  and  understanding  of  parents  about  special  education,  both 
groups  are  enriched.  Around  the  issues  of  school  safety,  school  officials  need  the 
working  cooperation  of  both  groups  of  parents  in  an  effort  to  provide  strong  preven- 
tion efforts — a  positive  school  environment  that  does  not  have  to  rely  on  punitive 
measures  to  achieve  a  safe  school  atmosphere. 

There  is  a  national  emergency  that  requires  the  galvanizing  of  all  of  the  nation's 
skills.  But  there  are  many  schools  where  the  parents  and  educators  are  working  to- 
gether to  provide  opportunities  for  all  children.  Let  me  end  with  this  letter  from  a 
PTA  member  from  Arkansas: 

"I  would  like  to  share  some  of  my  personal  experiences  and  observations  of  the 
inclusion  model  as  it  is  implemented  at  Elmdale  Elementary  School  in  Springdale, 
Arkansas.  For  the  past  three  years,  our  severely  disabled  students  in  grades  K-6 
have  been  included  in  regular  education  classes  at  age-appropriate  levels.  This  past 
year,  we  have  worked  to  include  speech  and  resource  students.  As  a  result  of  work- 
ing with  parents  and  administrators,  I  have  become  convinced  that  this  is  the  most 
efiective  and  appropriate  plan  for  addressing  the  educational  needs  of  all  of  our  chil- 
dren. I  have  witnessed  improved  behaviors  in  all  inclusion  classes.  The  special  edu- 
cation students  have  more  occasion  to  experience  responsible  behaviors  and  the  reg- 
ular education  students  are  expected  to  be  good  examples.  The  greatest  advantage 
for  the  regular  education  student  is  to  have  more  than  one  teacher;  more  than  one 
personally  to  bond  with.  If  needed,  I  would  be  happy  to  share  more  experiences  with 
you." 

Thank  you  for  this  opportunity  to  share  the  views  of  the  National  PTA.  I  look  for- 
ward to  hearing  the  views  of  the  other  witnesses.  Above  all,  we  are  all  here  for  the 
same  conunon  purpose — a  belief  in  our  public  education  system  to  provide  an  edu- 
cation for  our  children  that  will  prepare  them  for  the  21st  centuiy.  We  are  willing 
to  meet  with  other  organizations  and  parties,  entertain  different  ideas  for  achieving 
our  own  standards,  and  work  with  the  Congress  in  whatever  way  possible  to  resolve 
the  issues. 

[Additional  material  may  be  found  in  conunittee  files.] 

Prepared  Statement  of  Diane  Lipton 

I  am  very  pleased  to  have  this  opportunity  to  provide  testimony  from  a  parent 
perspective,  on  the  issue  of  disciplining  students  with  disabilities. 

I  felt  compelled  to  come  here  from  California  today  to  provide  a  voice  for  parents, 
a  voice  sometimes  drowned  out  by  the  resources  and  intensive  lobbying  of  various 
organized  interest  groups.  If  there  is  a  single  message  to  convey  it  is  that  as  parents 
of  children  with  disabilities,  we  believe  it  is  critical  to  maintain  each  and  every  pro- 
tection currently  in  the  IDEA.  Parents  are  opposed  to  proposals  that  would  carve 
out  new  exceptions  to  the  "stay-put"  and  due  process  provisions  of  the  law,  and  give 
school  officials  greater  authority  to  unilaterally  make  decisions  with  lifelong  con- 
sequences for  our  children.  Proposals  to  weaken  protections  for  disabled  children 
will  establish  a  slippery  slope  that  will  go  beyond  even  the  best  intentions  and  make 
it  easier  to  segregate,  suspend  or  expel  children  with  disabilities.  We  know  that 
there  are  other  ways,  other  means  of^  addressing  challenging  behavior.  We  owe  it 
to  our  children  with  disabilities  to  insist  that  we  utilize  these  measures  and  not  re- 
vert back  to  simplistic  counter-productive  solutions. 

The  IIDEA  currently  provides  the  proper  balance  between  short-term,  immediate 
answers  to  school  safety,  and  effective  long-term  approaches  through  the  provision 
of  services,  to  remediate  inappropriate  behavior  ana  prevent  school  failure.  Full  im- 
plementation of  the  law  will  guarantee  that  this  balance  will  be,preserved. 

I  have  two  children,  a  12  year  old  daughter,  Daria,  without  disabilities  and  an 
older  daughter,  Chloe,  23  years  old,  who  is  disabled  and  recently  completed  her  pub- 
lic education.  Chloe  has  cerebral  palsy.  She  is  unable  to  walk,  and  uses  an  electric 
wheelchair.  She  has  some  mental  retardation  and  low  vision.  She  is  a  sociable,  com- 
municative and  fun-loving  person.  Chloe  started  attending  public  school  when  she 
was  three  years  old,  within  weeks  of  the  passage  of  PL  94-142  (IDEA)  in  1975. 

Over  the  last  twenty  years  I  have  had  to  take  on  a  broad  range  of  issues  and  bat- 
tles to  assure  that  Chloe  had  the  educational  opportunity  which  the  law  guaranteed. 
I  have  worked  extensively  with  many  parents  and  parent  groups  within  California 
and  throughout  the  country,  and  have  daily  conversations  with  parents  seeking  in- 
formation, advice  and  support.  I  have  served  on  numerous  advisory  committees  for 
local  school  districts  and  the  California  State  Department  of  Education.  I  even  went 
to  law  school,  an  extreme  measure,  so  I  could  better  understand  the  laws,  court  de- 
cisions and  the  workings  of  government  and  public  policy.  I  currently  work  at  the 
Disability  Rights  Education  and  Defense  Fund  (DREDF)  in  California. 
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The  issue  of  discipline,  specifically  disciplinary  actions  that  result  in  segregation 
from  non-disabled  cnildren  or  exclusion  from  school  entirely,  is  not  a  new  issue  to 
parents  of  disabled  children.  Our  children's  behavior  and  disabilities  have  histori- 
cally been  used  as  the  excuse  to  exclude  them  and  for  this  reason  we  remain  ex- 
tremely vigilant  of  proposals  that  would  make  it  easier  to  segregate  and  exclude 
children  with  disabilities  from  school.  For  years,  my  daughter  Chloe  was  not  allowed 
to  participate  in  a  regular  kindergarten  and  other  elementary  school  classes,  even 
for  music  or  story  time,  because  her  presence  was  considered  too  disruptive.  Her 
voice  was  sometimes  loud  due  to  cerebral  palsy  and  difficulties  modulating  her 
voice. 

Today,  the  issue  of  disruption  and  school  violence — as  it  relates  to  children  with 
disabilities — has  become  highly  politicized  and  exaggerated.  We  have  yet  to  see  any 
data  to  support  the  notion  tnat  violent  behavior  by  disabled  children  presents  a  sig- 
nificant proolem  in  the  schools  that  warrants  a  change  in  federal  policy.  We  repeat- 
edly hear  about  the  same  two  or  three  cases  which  purportedly  demonstrate  how 
the  law  can  be  abused.  It  is  simply  not  rational  to  legislate  on  the  basis  of  excep- 
tions. For  each  of  these  two  or  three  exceptional  cases,  unfortunately,  parents  and 
advocates  could  relate  countless  stories  of  children  betrayed,  children  punished  and 
pushed  out  of  school,  even  kindergartners,  because  of  the  failure  of  the  school  sys- 
tem to  address  obvious  behavioral  and  learning  problems. 

To  illustrate  this,  not  long  ago  I  assisted  a  parent  whosel4  year  old  African-Amer- 
ican son,  Sean,  was  expelled  from  school  for  an  entire  school  year  for  getting  into 
a  fight  with  another  student  who  tripped  him  in  the  hallway.  Neither  student  was 
seriously  iniured  in  the  fight.  Sean  had  no  previous  history  of  aggressive  behavior. 
Some  months  after  Sean  was  expelled  we  reviewed  his  school  records  and  history 
with  his  mother,  and  discovered  tnat  Sean  had  been  identified  as  seriously  emotion- 
ally disturbed  and  had  an  lEP  from  a  previous  school  district  specifying  his  need 
for  intensive  mental  health  and  learning  disability  services.  The  current  school  dis- 
trict failed  to  implement  any  of  the  lEP  and  unilaterally  decided  that  he  didn't  need 
services  anymore.  His  failing  grades  were  dismissed  as  indicative  of  general  low 
ability.  Had  this  student  been  white,  I  do  not  believe  the  school  would  have  as  read- 
ily made  this  assumption. 

After  numerous  attempts  to  get  Sean  back  into  school  failed,  Sean's  mother  filed 
a  lawsuit  which  was  quickly  settled  with  an  agreement  to  provide  special  education 
and  mental  health  services  inunediately.  After  having  spent  eight  months  out  of 
school,  however,  Sean  had  become  increasingly  depressed  and  despondent.  The  fol- 
lowing year  Sean  was  institutionalized  in  an  adolescent  psychiatric  ward.  He  never 
returned  to  school  after  that.  Sean's  removal  from  school  was  not  necessary  to  main- 
tain school  safety;  the  provision  of  appropriate  services  could  have  prevented  this 
crisis. 

This  is  not  to  say  that  school  safety  is  secondary  to  all  else.  School  safety  is  of 
paramount  concern  to  parents  of  disabled  children.  If  anything,  our  intense  interest 
in  a  safe  school  environment  is  even  greater  than  it  is  for  parents  of  nondisabled 
children  and  others  in  the  school  community.  Many  of  our  children  are  extremely 
vulnerable  to  physical  threats  and  abuse.  It  was  with  considerable  trepidation  that 
I  and  other  parents  let  our  children  attend  the  regular  public  high  school  in  our 
community,  Richmond,  California.  Richmond  has  one  of  the  highest  incidence  of 
school  violence  in  California.  My  daughter,  driving  her  wheelchair,  struggling  to 
learn  her  way  around  the  school  campus,  was  at  risk  every  day,  unable  to  defend 
herself  against  aggressive  students.  [Ironically,  the  only  violence  Chloe  ever  experi- 
enced at  school  was  abuse  by  an  untrained  teacher  aide  who  hit  her  in  the  head 
to  make  her  hurry  up  in  the  bathroom.] 

In  addition  to  physical  vulnerability,  many  disabled  children  are  also  more  vulner- 
able to  peer  influences.  For  example  I  know  a  junior  high  school  student,  Mark  W., 
with  mild  mental  retardation  ana  emotional  problems  who  had  been  abused  by  an 
alcoholic  father.  Mark  was  ridiculed  and  egged  on  by  other  students  to  throw  a  chair 
across  the  room  to  prove  how  strong  he  is  so  he  could  be  accepted  into  their  "gang." 
Wanting  to  belong,  ne  threw  a  chair  which  broke  a  window.  He  v/sis  suspended  from 
school  for  two  weeks,  paid  for  the  damage,  but  was  no  longer  allowed  to  attend  any 
regular  education  classes. 

Some  disabled  children  also  have  poor  judgement  and  poor  impulse  control.  An 
aggressive  environment  exacerbates  these  difficulties.  Children  with  cognitive  dis- 
abilities or  language  processing  deficits,  are  subject  to  difficulties  in  communication 
or  have  difficulty  understanding  the  implications  of  certain  behavior. 

Disabled  children,  like  children  without  disabilities,  need  non -disruptive  environ- 
ments in  order  to  learn — particularly  children  with  difficulties  concentrating,  short 
attention  spans,  or  who  are  easily  distracted.  My  non-disabled  daughter  can  work 
and  concentrate  and  tune  out  all  kinds  of  noise,  while  Chloe,  my  daughter  with  cere- 
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bral  palsy,  cannot  concentrate  with  any  distractions.  Yet  Chloe's  special  education 
class  was  the  dumping  ground  for  children  pulled  out  of  regular  education  classes 
because  of  behavior  problems.  Why  is  it  acceptable  to  remove  "disruptive"  children 
to  special  education  classes?  Is  the  education  of  disabled  children  expendable? 

I  do  not  mean  to  imply  that  disabled  children  are  helpless  victims  who  need  to 
be  cloistered  and  separated  in  special  schools  or  classes,  but  simply  to  point  out  that 
unsafe  and  chaotic  environments  can  be  particularly  threatening  to  many  disabled 
children,  and  as  parents,  we  are  extremely  concerned  about  these  issues.  But  we 
simply  do  not  believe  that  throwing  kids  out  of  school  or  segregating  them,  or  resur- 
recting antiquated  reform  schools  is  going  to  be  the  right  direction. 

This  also  does  not  mean  that  we  condone  or  avoid  dealing  with  misbehavior.  We 
want  our  children  to  learn  good  behavior  and  to  have  positive  role  models.  For  many 
disabled  children,  learning  appropriate,  socially  acceptable  behavior  is  at  the  core 
of  their  education.  They  need  to  learn  appropriate  ways  to  deal  with  stress,  frustra- 
tion, rejection,  boredom,  peer  pressure,  and  the  sometimes  traumatic  circumstances 
of  their  lives.  For  all  children,  the  school,  next  to  the  family,  is  the  most  critical 
socializing  institution.  We  all  desperately  want  the  schools  to  work. 

As  parents  of  disabled  children,  who  are  concerned  about  safety,  and  we  are  also 
concerned  about  the  child  who  acts  out — either  directly  because  the  misbehavior  is 
an  aspect  of  the  disability  or  indirectly  because  of  a  general  sense  of  inadequacy  and 
school  failure.  Our  concern  for  these  children  focuses  on  the  lack  of  services  that 
could  make  a  critical  difference. 

In  the  last  two  decades,  we  have  seen  dramatic  advances  in  the  technology,  inter- 
ventions and  strategies  for  addressing  inappropriate  behavior,  even  very  aggressive 
or  self-injurious  behaviors.  These  strategies  include  functional  analysis  assessments, 
behavior  intervention  and  behavior  management  plans,  conflict  resolution  classes, 
peer  counseling,  school-linked  social  and  health  services,  as  well  as  more  traditional 
in-school  disciplinary  measures.  Many  of  these  strategies  have  been  well  researched 
and  are  highly  effective  in  reducing  school  violence  and  disruption.  These  interven- 
tions benefit  the  individual  child,  tne  entire  school  community  and  our  society  gen- 
erally. 

The  following  are  a  few  examples  of  successful  interventions: 

MOLLY  E.: 

A  four  year  old  girl  with  severe  delays  in  speech  and  language  abilities  was  veir 
abusive  to  others — hitting  and  pushing  them.  Teachers  wanted  the  child  removed. 
Speech  language  pathologist  was  called  in  and  commenced  a  program  to  incorporate 
augmentative  ana  alternative  forms  of  communication.  Within  12  weeks  her  ability 
to  talk  to  her  jjeers  grew  and  her  behavior  problems  faded  away.  Clearly  her  disrup- 
tive behavior  was  inextricably  linked  to  her  lack  of  communication  abilities. 

LARRY  S.: 

Larry  S.  was  a  thirteen  year  old  boy  in  sixth  grade  (he  had  repeated  first  grade) 
and  was  frequently  sent  to  the  principal's  office  or  suspended  for  misbehavior  for 
getting  into  fights  with  students  and  rudeness  to  teachers.  He  was  often  berated  for 
spacing  out"  and  not  paying  attention  in  class  and  for  being  "jumpy"  a  lot.  His 
grandmother,  who  was  his  guardian,  kept  telling  the  school  that  something  was 
wrong,  the  way  he  would  "just  look  away"  sometimes.  Finally,  a  teacher  reierred 
Larry  for  a  comprehensive  evaluation  including  a  behavior  assessment,  neurological 
exam  and  academic  testing.  The  evaluations  revealed  that  Larry  has  a  seizure  dis- 
order (petit  mal  seizures  accounted  for  the  "spacing  out")  and  severe  learning  dis- 
abilities. He  scored  in  the  average  to  above  average  range  on  IQ  tests. 

Following  the  evaluations,  Larry  was  provided  the  services  of  a  learning  disability 
specialist  in  a  resource  program  and  consultation  with  his  regular  education  teach- 
er, a  behavior  intervention  plan  monitored  by  a  school  district  behavior  intervention 
specialist.  He  began  attending  an  after  school  peer  tutoring  program  and  was  also 
put  on  antiseizure  medication.  Larry  S.  is  now  in  the  eighth  grade  doing  well  in 
all  of  his  subjects  and  has  not  had  any  further  disciplinary  problems. 

RAYNELL: 

Raynell  was  a  13  year  old  girl  with  mild  mental  retardation  (I.Q.  of  65)  and  emo- 
tional disturbance.  Her  disabilities  had  never  been  identified  although  she  was  re- 
{>eatedly  suspended  from  school  since  age  nine  for  acting  out,  hitting  other  children 
or  attention,  leaving  classes  without  permission,  and  in  seventh  grade,  for  inappro- 
priate sexual  activity  with  a  boy  at  school.  Shortly  after  she  returned  to  school  that 
year,  she  was  molested  by  two  other  boys.  Her  aunt,  with  whom  she  lived,  sought 
advocacy  assistance  and  immediately  asked  for  full  assessments.  Her  disabilities 
were  finally  identified  and  special  education  services  were  provided,  including  coun- 
seling, abuse  prevention  training,  and  a  modified  academic  curriculum  that  she 
coula  succeed  at.  Two  years  later,  Raynell  received  an  award  for  excellent  citizen- 
ship and  school  participation. 
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In  contrast  to  these  positive  outcomes  is  the  enormous  cost  in  financial  and 
human  resources  of  throwing  kids  out  of  school.  The  statistics  on  school  drop-out 
rates,  crime,  incarceration,  mental  illness,  and  lifelong  economic  dependence  for 
children  expelled  from  school,  speak  for  themselves. 

As  parents  we  are  compellea  to  ask,  why  are  children  denied  the  attention,  the 
vital  services  and  interventions  that  we  know  can  work,  and  instead  are  punished 
because  of  the  failure  of  the  system  to  address  their  needs,  especially  interventions 
and  support  services  that  should  be  keeping  them  in  the  general  education  class- 
room? Why  do  teachers  tell  us  that  they  are  told  by  their  scnool  administrators  not 
to  refer  children  for  behavior  and  other  necessary  assessments  and  services,  and  in- 
stead are  encouraged  to  simply  remove  children  who  present  problems?  Why  do 
teachers  report  that  with  some  support  more  students  could  remain  in  the  regular 
education  classroom? 

Teachers  routinely  call  asking  us  for  advice  but  are  afraid  of  losing  their  jobs  for 
advocating  for  their  students  and  trying  to  get  the  services  they  need.  Parents  and 
teachers  snare  these  frustrations.  Our  interests  are  the  same — to  provide  a  safe,  ef- 
fective learning  environment  for  all  kids.  Yet,  the  schools  continue  to  deny  services 
and  revert  to  simplistic,  short-sighted,  costly  disciplinary  tactics  that  are  doomed  to 
perpetuate  further  violence  and  disruption  of  our  communities.  Is  this  all  we  can 
offer  our  children? 

For  the  very  few  children  with  disabilities  who  do  exhibit  violent  or  very  aggres- 
sive behavior,  the  schools  have  a  vehicle  for  addi^essing  these  exceptional  situations 
as  the  U.S.  Supreme  Court  described  in  Honig  v.  Doe.  Most  often,  when  a  child  has 
become  overly  aggressive,  parents  agree  witn  the  school  that  a  change  in  class 
placement  is  appropriate.  Tnis  is  particularly  true  when  there  is  any  evidence  that 
the  school  is  onering  an  alternative  that  has  even  a  small  possibility  of  addressing 
the  child's  difficulties. 

The  perception  that  parents  stand  ready  to  challenge  school  district  decisions  and 
abuse  procedures  intended  to  protect  children  legitimately  certified  as  "disabled" — 
is  utterly  ridiculous.  Parents,  at  almost  any  cost,  want  to  avoid  conflict  with  the 


schools.  Some  of  the  most  painful  experiences  of  my  life  have  been  the  battles  to 
get  appropriate  programs  and  services  for  Chloe.  When  I  asked  in  1979,  that  she 
nave  some  brief  opportunity  to  leave  the  "handicapped  only"  special  school  an  hour 


or  two  a  week  and  go  to  the  regular  elementary  school  next  door,  on  the  same  block, 
separated  by  a  high  wire  fence — I  was  considered  a  radical  and  was  told  repeatedly 
that  I  expected  too  much.  Today,  in  1995,  our  school  district  is  proud  of  its  "full  in- 
clusion" program  in  which  children  with  very  severe  disabilities  attend  regular 
classes  full-time. 

It  is  with  tremendous  reservation  that  parents  even  consider  challenging  school 
officials  and  resort  to  due  process  hearings  and  appeals.  It  is  a  hellish  experience 
as  I  am  sure  any  parent  who  has  been  down  this  road  will  tell  you.  For  most  par- 
ents the  emotional  cost  is  enormous.  Moreover,  most  parents  are  ill  equipped  and 
lack  the  resources  to  fight  the  school  bureaucracy.  Utilization  of  these  due  process 
procedures  is  beyond  reach  for  most  parents.  If  the  parent  loses  a  due  process  hear- 
ing and  was  represented  by  an  attorney,  the  parent  pays  his/her  own  attorney's  fees. 
For  most  parents  this  is  prohibitively  expensive  and  a  tremendous  disincentive  to 
take  a  dispute  to  a  hearing. 

Also,  even  today,  most  parents  do  not  know  or  understand  their  rights  under  the 
law.  Most  parents  want  to  believe  and  do  believe  that  the  schools  care  about  their 
children  and  have  their  interests  at  heart.  Most  parents  want  to  trust  the  schools. 

However,  proposals  to  weaken  the  "stay-put"  provision  and  other  safeguards 
against  the  unilateral  authority  of  school  officials  to  remove  students  with  disabil- 
ities considered  dangerous  for  indefinite  periods  of  time,  are  based  on  the  belief  that 
parents  cannot  be  trusted  to  make  rational  decisions  regarding  their  children's  edu- 
cation. This  belief  was  rejected  when  Congress  enacted  the  IDEA  in  1975  and  gave 
parents  a  major  role  in  decision-making.  During  the  Reagan  administration,  the  Su- 
preme Court  in  Honig  v.  Doe,  also  underscored  this  important  principle  of  parent 
participation  as  a  safeguard  to  the  unfettered  discretion  of  school  officials.  Congress 
recognized,  as  I  am  sure  most  of  us  would  agree  today,  that  parents  know  their  chil- 
dren best.  We  spend  eighteen  hours  a  day,  365  days  a  year  with  our  disabled  chil- 
dren. Parents  are  often  the  only  participants  who  know  what  has  worked  with  a 
particular  child  and  what  has  not  worked  over  a  long  period  of  time. 

The  perception  that  parents  insist  on  keeping  their  children  in  inappropriate 
placements  is  just  incorrect.  The  stay-put  provision  and  the  other  due  process  pro- 
tections of  IDEA,  merely  give  parents  the  tools  to  level  the  playing  field  in  order 
to  push  the  school  into  addressing  the  child's  educational  needs  and  to  equalize,  at 
least  to  some  degree,  decision-making  power.  Typically,  resolution  or  agreement  oc- 
curs at  the  student's  individual  education  program  (lEP)  meeting  before  parents  or 
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school  districts  find  it  necessary  to  invoke  the  stay-put  or  due  process  hearing  proce- 
dures. But  the  due  process  procedures  ensure  that  both  sides,  parents  and  school 
districts,  have  at  least  the  tools  available  to  maintain  a  balance  of  decisionmaking 
authority  which  increases  the  likelihood  of  early  agreement  and  resolution  of  dis- 

f»utes.  This  balance  is  critical  to  the  central  principle  of  the  IDEA,  that  parents  and 
amilies  should  be  involved  and  play  a  critical  role  in  making  decisions  that  effect 
their  children.  You  must  trust  tnat  the  vast  majority  of  parents  act  sensibly  and 
are  eager  to  cooperate  with  caring  and  committed  teachers  and  staff. 

In  Goals  2000  as  in  other  recent  state  and  federal  initiatives,  family  participation, 
support  and  autonomy  has  been  elevated  to  a  central  position  in  education  policy. 
The  IDEA  was  a  precursor  of  these  initiatives  and  embraces  the  concept  of  parent 
and  family  participation.  Unless  we  intend  to  only  give  lip  service  to  parent  involve- 
ment, it  would  be  ironic  and  hypocritical  to  renege  on  this  principle  now. 

As  others  have  described  in  considerable  detail,  the  Congress  and  the  courts  have 
delineated  the  vehicles  available  to  school  officials  for  quick  and  immediate  re- 
sponses to  school  violence.  Now  we  should  focus  our  efforts  on  utilizing  the  interven- 
tions and  strategies  which  have  evolved  over  these  twenty  years  of  IDEA  implemen- 
tation, and  address  the  educational  needs  of  students  witn  disabilities. 

Prepared  Statement  of  E.  Don  Brown 

Mr.  Chairman,  Members  of  this  distinguished  committee: 

I  am  E.  Don  Brown,  principal  of  L.  D.  Bell  High  School  in  Hurst,  Texas,  and  the 
president  of  the  National  Association  of  Secondary  School  Principals.  Thank  you  for 
the  privilege  of  testing  before  you  and  representing  my  40,000  colleagues  who  be- 
long to  the  National  Association  of  Secondary  School  Principals. 

NASSP  is  the  largest  school  leadership  organization  in  the  United  States,  consist- 
ing of  middle  school  and  high  school  principals  and  assistant  principals.  Addition- 
ally, NASSP  is  the  proud  founder  and  administrator  of  the  National  Honor  Society 
and  National  Junior  Honor  Society,  the  National  Association  of  Student  Councils, 
and  the  National  Association  of  Student  Activity  Advisors.  All  told,  these  organiza- 
tions represent  more  than  750,000  school  leaders,  student  advisors,  and  students. 

All  youth,  including  disabled  youth,  have  the  right  to  a  quality  education  in  a  safe 
environment.  It  is  my  belief  as  an  educator  and  the  position  of  NASSP  to  be  as 
inclusionary  as  is  pedagogically  reasonable  while  providing  a  safe  and  effective 
learning  environment.  Since  enactment  of  P.L.  94-142  back  in  1974  (Education  for 
all  Kandicapped  Children  Act,  now  known  as  the  Individuals  with  Disabilities  Edu- 
cation Act),  school  administrators  and  educators  have  made  great  strides  in  fulfill- 
ing the  purpose  of  this  Act,  by  assuring  every  child,  disabled  or  not  disabled,  access 
to  a  learning  environment  that  encourages  them  to  be  in  school  with  other  children 
learning  to  tne  best  of  their  ability. 

The  commitment  of  state  and  local  education  agencies  to  fulfill  this  federal  man- 
date is  demonstrated  by  the  personal  time  and  public  funds  being  invested  to  edu- 
cate disabled  students  within  the  general  school  population.  At  the  same  time,  the 
commitment  of  the  federal  government  to  educating  disabled  children  has  not  been 
demonstrated  by  an  increase  in  funding  but  an  increase  in  proscriptiye  laws  that 
attempt  to  cover  every  situation  that  may  arise  in  the  provision  of  special  education 
services  to  disabled  children.  These  proscriptive  laws  have  established  a  special 
class  of  students  that  are  not  subject  to  the  rules  of  conduct  and  discipline  required 
of  all  other  students.  In  efTect,  the  federally  mandated  IDEA  laws  have  undermined 
the  ability  of  local  schools  to  maintain  a  safe  and  effective  learning  environment. 

In  addition,  the  skyrocketing  costs  of  serving  our  special  needs  children  eligible 
under  IDEA  have  placed  local  school  districts  in  a  profound  funding  crunch  with  lit- 
tle assistance  from  the  federal  governments. 

The  problem  building  administrators  have  with  current  IDEA  laws  is  not  provid- 
ing a  safe  and  effective  learning  environment  for  disabled  students.  Rather,  it  is  the 
rigidity  of  the  laws  that  inhibit  us  from  effectively  dealing  with  situations  where  the 
benavior  of  a  limited  number  of  special  education  students  and  the  refusal  of  their 
parents  to  work  with  the  school  result  in  an  unsafe  educational  environment  for  all 
members  of  the  school  community.  We  have  asked  our  members  to  share  with  us 
some  of  their  experiences  and  the  problems  they  face.  Some  examples  of  these  prob- 
lems are: 

A  15-year-old  ninth  grade  male  student  with  a  history  of  acting  out  anger  and 
frustration  was  placed  in  a  self-contained  level  5  emotionally  behaviorally  disturbed 
(EBD)  classroom.  His  verbal  and  aggressive  behavior  quickly  escalated:  he  walked 
back  and  forth  scowling,  breathing  loudly,  foaming  at  the  mouth,  clenching  his  fists, 
yelling,  swearing,  and  destroying  property.  The  student  had  been  suspended  prior 
to  this  incident  for  three  days  for  throwing  a  school  desk  and  shattering  a  light. 
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Another  time,  this  same  student  tore  a  large  banner  olT  the  office  wall,  hitting 
two  students  in  the  process.  He  admitted  he  was  in  control  of  his  behavior  and  that 
he  chose  to  act  this  way,  stating  that  he  "had  always  been  this  way."  According  to 
regular  school  procedures,  this  student  would  have  been  suspended  for  five  days; 
however,  accoraing  to  federal  mandate  we  could  not  do  so  because  the  10-day  limit 
had  already  been  used.  The  two  students  hit  in  the  incident  do  not  understand  this. 
Our  office  staff  and  the  visiting  parents  do  not  understand  it  either. 

A  17-year-old  male  student  was  placed  in  a  self-contained  level  5  EBD  classroom. 
He  was  of  average/above  average  intellectual  ability.  He  was  very  manipulative  and 
frequently  distracted  other  students.  He  blamed  others  for  his  inappropriate  behav- 
ior. He  frequently  exhibited  attention  getting  behavior.  On  one  occasion  he  left  the 
lunchroom  without  permission  and  threatened  a  student  in  the  hallway  who  did  not 
know  him.  He  put  a  hand  around  the  student's  neck,  pushed  him  up  against  the 
wall,  and  pressed  a  starter  pistol  against  the  student's  stomach  saying,  I'm  going 
to  kill  you."  In  the  principals  office  afterwards,  he  stated  that  he  was  just  "playing 
arouna*  with  this  kid  and  this  kid  was  his  friend.  The  school  district  has  a  policy 
whereby  students  are  expelled  if  they  bring  a  weapon  to  school,  and  yet,  despite  the 
fact  that  his  behavior  was  not  related  to  his  special  education  needs,  goals  or  objec- 
tives, this  student  was  not  expelled  from  school  for  this  incident  because  he  was  a 
special  education  student. 

Another  case  involves  a  student  who  had  been  involved  in  several  violent  episodes 
toward  teachers  and  administrators.  In  the  first  incident,  the  student  physically  at- 
tacked a  staff  member  by  throwing  a  rock  and  hitting  the  staff  member  in  the  head. 
The  student  was  arrested  and  suspended  for  ten  days  from  school  in  accordance 
with  rules  of  the  district.  In  the  second  episode,  the  student  physically  attacked  and 
threatened  an  administrator.  The  student  was  arrested  for  a  second  time,  but  due 
to  the  10-dav  rule  on  suspensions,  the  student  was  not  suspended.  A  meeting  was 
called  and  the  student  was  back  in  school  after  the  weekend.  This  sets  a  terrible 
precedent  for  all  students:  we  can  attack  an  administrator  and  we  can  return  the 
next  day  with  no  penalty.  This  type  of  situation  happened  several  times  throughout 
the  school  year  with  no  p>enalties  imposed  because  tne  ten  days  had  been  used. 

A  14-year-old  male  student  comes  from  a  home  involved  in  a  bitter  custody  battle 
after  divorce.  His  mother  left  him  with  his  stepfather  when  she  moved  to  another 
state.  Prior  to  enrolling  in  the  public  school,  he  attended  a  special  school  for  stu- 
dents with  behavioral  problems  the  previous  year.  He  was  not  successful  in  that  set- 
ting with  a  pupil-teacher  ratio  of  4/1.  He  began  intimidating  students  in  the  EBD 
classroom  and  by  December  was  threatening  students  and  teachers.  He  also  threat- 
ened to  kill  a  teacher  assistant.  The  special  school  refused  to  take  him  back  because 
he  was  so  disruptive  the  previous  year.  He  was  given  two  months  homebound  in- 
struction, but  the  mother  returned  and  insisted  he  be  returned  to  school.  He  was 
given  one-to-one  assistance  four  hours  per  day.  He  was  late  every  day;  did  not  do 
any  work,  and  did  not  show  up  the  last  days  of  school.  Staff  and  students  were 
afraid  of  him.  We  do  not  know  what  to  do  with  him  next  fall. 

I  am  before  you  today  because  of  these  kinds  of  experiences  that  are  to  prevalent 
in  our  schools  today  and  the  overly  prescriptive  laws  that  currently  comprise  IDEA 
which  undermine  the  ability  of  building  administrators  to  address  these  experi- 
ences. We  are  not  asking  for  repeal  of  IDEA.  We  do  not  wish  to  undermine  the  edu- 
cational rights  of  disabled  students.  We  are  here  to  bring  some  reason  to  the  issue 
of  violence  in  our  schools  today. 

We  are  proposing  that  IDEA  be  rewritten  to  require  equal  treatment  for  all  stu- 
dents. This  means  that  if  a  student  violates  the  local  rules  of  conduct  by  acting  in 
a  manner  that  threatens  the  safety  of  the  student,  another  individual,  or  property, 
then  the  student,  whether  they  are  disabled  or  not,  should  be  subject  to  the  same 
rules  of  discipline.  To  do  otherwise,  allows  such  students  to  have  special  privileges 
that  will  ultimately  undermine  their  ability  to  function  as  adults.  Furthermore,  it 
damages  the  credibility  of  local  school  officials,  and  the  safety  and  education  of  all 
students. 

We  believe  all  children  have  a  right  to  a  safe  and  effective  learning  environment. 
One  dangerous  child  in  the  classroom  essentially  destroys  that  and  steals  precious 
time  that  taxpayers  expect  will  be  devoted  to  learning. 

To  assure  equal  treatment  for  all  students,  we  recommend  that  the  current  law 
be  modified  to  allow  greater  local  discretion  and  control  related  to  dangerous  stu- 
dents and  disruptive  students. 

Dangerous  students  are  students  who  act  in  a  reckless  manner  that  results  in  ei- 
ther physical  or  emotional  harm  to  themselves  or  other  individuals  in  the  school 
community  or  damages  to  property.  Dangerous  behavior  includes  physical  assaults, 
sexual  assaults,  possession  of  objects  that  could  cause  bodily  injury,  and  threats  of 
bodily  injury. 
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The  Jeflbrds-Grorton  language  was  a  first  step  in  recognizing  a  need  to  provide 
school  administrators  with  more  discretion  to  deal  with  dangerous  behavior.  How- 
ever, it  needs  to  be  expanded  beyond  situations  that  involve  the  use  or  possession 
of  fire  arms.  In  addition,  a  special  education  student  would  still  return  to  my  school 
after  45  days  if  a  change  of  placement  is  not  agreed  to  by  all  parties,  whereas  an- 
other federal  law  requires  that  a  general  education  student  be  expelled  for  one  year. 

As  a  society,  and  particularly  those  of  us  charged  with  the  responsibility  oi  pre- 
paring youth  to  be  productive  citizens,  we  cannot  decry  criminal  and  violent  behav- 
ior outside  of  the  schools  and  allow  it  to  continue  inside  of  schools.  IDEA  must  be 
modified  to  afford  building  level  administrators  the  ability  to  act  as  we  see  appro- 

Jriate  to  prevent  dangerous  behavior  and  to  provide  a  safe  learning  environment, 
ust  as  the  community  and  local  taxpayers  entrust  me  to  provide  their  children  with 
a  safe  learning  environment  in  my  building,  Congress  should  not  usurp  my  respon- 
sibility or  ability  to  respond  to  dangerous  behavior. 

While  dangerous  behavior  requires  immediate  action  by  building  administrators, 
current  IDEA  laws  inhibit  my  aoility  to  respond  to  situations  where  students  do  not 
exhibit  dangerous  behavior  but  conduct  themselves  in  such  a  manner  as  to  interrupt 
and  disrupt  classes. 

Disruptive  students  do  not  pose  a  threat  to  the  safety  of  other  students  or  staff, 
however,  they  do  interrupt  classes  and  make  learning  difficult  if  not  impossible. 
Under  current  IDEA  law,  my  hands  are  tied  if  the  student's  parents  do  not  agree 
to  changes  in  the  student's  individualized  education  program.  Therefore,  IDEA 
needs  to  be  modified  to  afford  building  level  administrators  the  ability  to  act  to  en- 
sure an  effective  learning  environment  for  all  students.  As  a  way  of  coping  with  in- 
cessant disruption,  we  would  recommend  requiring  expedited  mediation  procedures 
which  would  result  in  an  appropriate  alternative  placement  and  avoid  costly,  time 
consuming  litigation  in  these  situations. 

Once  again,  Mr.  Chairman,  thank  you  for  giving  me  the  opportunity  to  address 
the  concerns  of  my  fellow  school  principals  across  the  nation. 

Prepared  Statement  of  Marcia  Reback 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Disability  Policy,  my  name 
is  Marcia  Reback  and  I  am  a  vice-president  of  the  American  Federation  of  Teachers 
(AFT)  and  chair  of  its  Special  Education  Task  Force.  I  also  serve  as  president  of 
the  Rhode  Island  Federation  of  Teachers.  On  behalf  of  the  AFT  and  its  875,000 
members,  I  thank  you  for  the  opportunity  to  present  the  views  from  many  class- 
rooms across  America  about  the  problems  and  promise  of  Individuals  with  Disabil- 
ities Education  Act  (IDEA)  as  it  afTects  both  disabled  and  non-disabled  children. 
While  we  have  a  number  of  concerns  with  respect  to  the  law  concerning  students 
with  disabilities,  at  your  request  I  am  limiting  my  remarks  solely  to  the  area  of  dis- 
cipline. 

in  particular,  I  will  be  basing  my  remarks  on  the  problems  that  have  been  related 
to  us  from  classroom  teachers  and  para  professionals  about  significant  discipline 
problems  which  they  are  unable  to  resolve  or  which  take  an  inordinate  amount  of 
time  to  resolve.  While  ground-breaking  and  appropriate  for  the  time  in  which  thev 
were  written,  the  laws  for  guaranteeing  special  education  to  students  with  disabil- 
ities— IDEA  and  its  predecessor  P.L.  94-142 — and  the  court  decisions  flowing  from 
them  are  contributing  to  the  current  problems  of  discipline  and  antisocial  behavior 
in  our  classrooms.  The  AFT  would  like  to  strengthen  the  educational  services  and 
resources  offered  to  disabled  and  other  children,  we  believe  that  the  recommenda- 
tions we  offer  will  be  constructive  and  hope  they  will  be  incorporated  into  the  reau- 
thorization of  IDEA 

The  problems  we  bring  to  your  attention  are  relatively  recent  and  have  become 
visible  as  students  with  significant  emotional  and  behavioral  disabilities  have  been 
moved  from  residential  settings  into  public  schools,  and  as  students  in  large  num- 
bers who  have  been  in  self-contained  classrooms  have  begun  to  be  included  in  gen- 
eral education  classrooms.  School  administrators,  teachers  and  paraprofessionals 
working  with  general  education  students  are  now  confronted  with  situations  and  be- 
haviors which  are  totally  outside  their  experience  and  preparation.  We  cannot  speak 
for  school  administrators,  but  we  know  that  teachers  ana  paraprofessionals  are  ex- 
tremely frustrated  in  their  desire  to  be  successful  in  their  roles  and  have  become 
desperate  for  help  and  solutions. 

We  recognize  there  are  divisions  about  how  to  handle  disciplining  disabled  stu- 
dents. The  law  appears  to  allow  very  little  Hexibility  and  it  is  this  rigidity  that  has 
f>laced  natural  allies  at  polar  extremes.  We  are  hopeful  that  Congress  will  take  the 
eadership  in  addressing  this  problem. 
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We  share  the  desire  to  protect  educational  access  for  students  with  disabilities 
and  protect  them  from  arbitrary  action.  However,  the  problems  of  discipline  and  vio- 
lent Dehavior  as  they  relate  to  all  students,  including  those  with  disabilities,  must 
be  resolved  if  the  central  mission  of  public  education  is  to  be  met  and  if  the  achieve- 
ment of  our  students  and  the  performance  of  our  schools  is  to  be  raised.  The  restric- 
tions on  disciplining  students  with  disabilities  are  complex  and  convoluted.  In  itself, 
the  process  acts  as  a  disincentive  to  the  effective  disciplining  of  students  with  dis- 
abilities who  are  dangerous  or  highly  disruptive  in  school.  (We  have  attached  a 
chart  that  documents  tne  complexity  of  the  discipline  process.) 

There  are  many  examples  which  demonstrate  this  confusion  with  the  law,  and 
show  that  the  law  is  more  oden  misunderstood  than  not.  Even  when  there  is  under- 
standing, appropriate  action  is  often  not  taken  out  of  fear  of  expensive  and  time- 
consummg  litigation.  And  when  action  is  taken,  students  remain  in  inappropriate 
placements  sometimes  for  years  and  supports  and  services  are  oflen  non-existent  or 
inadequate  for  teachers  and  paraprofessionals  to  manage  behavior.  In  addition, 
there  are  some  students  who  need  a  more  restrictive  environment  than  their  current 
placements  because  even  with  all  resources  in  place  their  behaviors  cannot  be  man- 
aged. When  stay-put  is  invoked,  these  students  and  others  in  their  environment  are 
ilT-served. 

What  follows  are  examples  from  across  the  country,  taken  from  court  records, 
newspapers,  parent  and  teacher  reports,  and  other  sources.  These  examples  illus- 
trate that  both  teachers  and  administrators  oflen  have  little  understanding  of  the 
nuances  of  the  law  with  regard  to  discipline. 

Many  administrators  befieve  that  a  student  with  any  disability  who  is  dangerous 
to  himself  and  others  may  be  disciplined  only  to  the  extent  of  being  suspended  for 
a  total  often  days  in  a  school  year.  Many  have  become  afraid  of  litigation  and  finan- 
cial penalties.  Either  because  the  law  was  misunderstood  or  out  of  fear  of  litigation, 
a  North  Carolina  student  who  broke  her  teacher's  arm  was  suspended  for  only  two 
days.  When  an  Oklahoma  City  student  stabbed  a  principal  with  a  nail,  he  was  sus- 
pended for  only  three  days.  Were  these  students  not  disabled,  the  consequences  for 
such  behaviors  would  have  been  significantly  more  severe.  What  was  the  message 
that  was  sent  with  these  light  penalties?  To  the  students  who  committed  these  of- 
fenses? To  the  students  who  saw  them  do  what  they  did  and  also  saw  them  receive 
no  significant  punishment? 

Senator  Gorton  provided  compelling  testimony  last  year  on  the  floor  of  the  Senate 
about  school  districts  in  Washington  oeing  restricted  in  the  actions  they  could  take 
when  disabled  students  used  a  screwdriver  as  a  weapon,  brought  a  knife  to  school 
to  extort  money  from  classmates,  threw  tantrums,  repeatedly  hit  the  teacher,  phys- 
ically abused  classmates,  and  threatened  other  students  with  a  fake  gun. 

Wnen  school  districts  have  sought  temporary  relief  in  the  courts,  the  federal 
courts  have  been  reluctant  to  act  in  cases  wncre  the  student  behavior  does  not  reach 
the  standard  of  life  threatening.  Students  who  run  around  the  room  screaming  and 
destroying  property,  who  are  physically  abusive  but  not  extremely  dangerous,  are 
allowed  to  remain  in  classrooms.  Such  was  the  case  in  Orange  County,  California, 
where  a  federal  court  overturned  a  municipal  court  decision  that  would  have  al- 
lowed a  temporary  restraining  order  to  change  the  placement  of  a  youngster  who 
caused  continual  disruption.  The  student  threw  deslcs,  kicked  and  hit  adults  and 
students  alike,  and  had  the  run  of  the  room.  Parents  of  several  of  the  non-disabled 
youngsters  in  the  affected  classroom  removed  their  children  from  the  public  school 
after  the  federal  court  ruling.  The  paraprofessional  who  was  assigned  full  time  to 
the  student — and  who  had  worked  successfully  with  him  in  a  self-contained  pre- 
school program — and  the  classroom  teacher  were  ordered  by  their  doctors  to  take 
stress-disability  leave  in  the  second  semester,  one  in  February  and  one  in  the 
spring. 

The  court  record  in  the  Light  v.  Parkway  case,  41  F.3d  1223  (8th  Circuit  1994) 
concerned  a  change  in  placement  for  a  middle  school-aged  student  who  committed 
from  11  to  19  aggressive  acts  per  week  over  a  two-year  period.  A  total  of  thirty  of 
these  acts  required  some  treatment  from  the  school  nurse.  The  school  system  tried 
many  interventions  to  manage  the  student's  behavior  including  having  a  second  full- 
time  teacher  and  a  full-time  paraprofessional  in  the  room,  hiring  a  behavior  consult- 
ant recommended  by  the  parents,  providing  special  training  for  the  staff  in  behavior 
management  and  crisis  intervention,  ana  providing  support  staff  so  the  student 
could  participate  in  her-school  activities.  None  of  these  interventions  and  supports 
worked.  However,  it  took  the  school  system  two  years  to  feel  confident  that  they  had 
a  case  that  would  stand  up.  In  the  two-year  interim,  the  staff  and  other  students 
endured  an  abusive  and  disrupted  educational  environment. 

While  the  law  carries  an  exception  for  students  whose  behavior  is  ruled  not  to 
be  a  manifestation  of  the  disability,  it  has  become  nearly  pro  forma  to  find  that  any     | 
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disruptive  or  violent  behavior  is  a  manifestation  of  the  disability.  The  logic  works 
this  way:  there  is  a  presumption  that  any  disability  causes  a  loss  of  self-esteem  and 
it  is  this  damage  to  self-image  that  causes  the  violent  or  disruptive  behavior.  This 
logic  has  led  hearing  officers  and  judges  to  find  that  virtually  any  tvpe  of  disability 
is  the  root  cause  of  disruption  or  violence  among  disabled  children.  This  finding  trig- 
gers the  restriction  on  discipline  under  the  law.  Therefore  the  student  cannot  be  dis- 
ciplined in  the  same  manner  as  non-disabled  students.  Unfortunately,  we  are  teach- 
ing these  students  that  there  is  virtual  absolution  of  any  personal  responsibility. 
This  is  an  extraordinary  example  of  a  good  idea  having  gone  awry. 

The  recent  movement  towards  inclusion  has  also  raised  the  visibility  of  discipline 
issues.  Serious  problems  result  when  students  cannot  be  removed  from  a  general 
classroom  to  another  placement,  in  spite  of  their  inability  to  approximate  the  stand- 
ards of  behavior  of  the  general  classroom.  Some  instructional  programs  are  coming 
apart  at  the  seams  for  an  entire  school  year.  An  Osseo,  Minnesota,  teacher  sought 
help  from  her  union  as  a  school  year  was  passing  and  she  was  unable  to  teach  her 
math  lessons  because  a  student  with  a  serious  oehavior  disorder  was  inappropri- 
ately placed  in  her  regular  classroom.  The  student  exhibited  continuing  and  unre- 
lenting disruptive  behavior  such  as  running  around  the  room  and  screaming.  The 
school  administration  felt  that  the  Individualized  Education  Program  (lEP)  was  suf- 
ficient, and  that  no  additional  supports  were  necessary.  The  teacher  had  no  stand- 
ing under  the  law  to  compel  assistance  for  herself  and  support  for  the  student.  In 
addition,  if  she  complained  she  ran  the  risk  of  being  accused  of  incompetence.  Her 
only  other  recourse  would  have  been  to  agitate  the  parents  to  demand  more  support 
for  their  son.  Teachers  are  extremely  reluctant  to  take  either  of  these  avenues. 

Some  teachers  have  succumbed  to  the  "battered  teacher  syndrome."  This  phras3 
was  coined  by  a  New  York  City  attorney  to  describe  teachers  she  has  represented 
who  have  come  to  believe,  along  with  their  school  administrators,  that  being  pum- 
meled,  bitten,  spit  at,  pushed,  and  assaulted  in  a  myriad  of  other  ways  is  an  ex- 
pected part  of  the  job. 

What  do  we  mean  by  "battered  teacher  syndrome?"  A  North  Carolina  teacher,  who 
had  been  selected  as  a  master  teacher  from  America  to  participate  in  an  exchange 
program  with  China,  had  her  arm  broken  by  a  student  with  a  disability.  The  stu- 
dent was  suspended  for  only  two  days  and  the  teacher  traveled  with  her  broken 
arm. 

A  West  Virginia  teacher  regularly  suffered  blows  from  an  autistic  child  over  the 
course  of  an  entire  year.  She  was  told  by  the  school  administration  that  they  could 
only  remove  the  student  from  class  for  a  total  of  ten  days  in  the  school  year.  She 
haa  open  wounds  on  several  occasions  and  on  one  occasion  had  to  visit  a  hospital 
emergency  room.  Her  request  to  video  tape  her  class  and  demonstrate  that  the  be- 
havior was  occurring  was  denied.  She  finally  went  to  her  union  for  assistance.  It 
was  only  under  a  threat  of  a  suit  that  the  district  addressed  the  situation  by  reas- 
sessing placement. 

Because  the  problem  of  discipline  and  disability  is  so  serious,  before  moving  on 
to  the  AFT's  suggestions  for  improvement,  I  would  like  the  Committee  to  hear  a  lit- 
tle more  of  exactly  what  teachers  and  school  employees  are  facing: 

In  North  Carolina,  students  appear  to  know  their  rights.  A  fourth  grader  threat- 
ened to  shoot  her  teacher  and  said  that  because  she  is  disabled  there  was  nothing 
the  teacher  could  do  about  it.  Another  North  Carolina  youth  told  his  teacher  that 
he  knew  where  to  get  all  types  of  drugs  and  that  if  he  brought  drugs  to  school  no 
one  could  do  anything  about  it  because  of  his  disability. 

Outside  St.  Louis,  a  student  with  learning  disabilities  and  a  long  and  deep  history 
of  antisocial  behavior  was  inappropriately  sent  to  a  regular  high  school  from  a  spe- 
cial education  center.  Within  a  week  after  he  arrived,  he  haa  beaten  another  stu- 
dent to  death. 

An  eight-year-old  Toledo,  Ohio,  student  repeatedly  sets  fires,  exposes  himself  to 
other  students,  has  urinated  and  defecated  on  the  fioors  of  the  bathroom  and  the 
time-out  room,  and  has  demolished  the  classroom.  There  is  little  evidence  that  his 
behavior  management  program  and  other  interventions  are  having  an  effect. 

A  high  school  student  in  Washington,  D.C.,  repeatedly  sets  fires  and  assaults 
classmates.  Interventions  aren't  making  a  difference  in  his  behavior.  Until  the 
school  and  the  parents  agree  to  a  change,  the  district  is  required  to  maintain  him 
in  his  present  setting,  regardless  of  the  danger  his  behavior  presents  to  other  stu- 
dents, their  education,  and  the  school.  j       •  i 

A  Mississippi  student  was  returned  to  his  neighborhood  school  from  a  residential 
placement.  The  school  provided  him  with  counseling  and  assistance  by  a  paraprofes- 
sional.  He  regularly  attacked  the  counselor,  the  teacher,  and  the  paraprofessional, 
threatening  to  blind  one  of  them.  When  the  mother  was  approached  about  returning 
him  to  the  residential  setting,  she  refused  because  she  did  not  want  to  lose  her  SSI 
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stipend.  Only  when  he  nearly  killed  his  entire  family  did  his  parent  agree  to  return 
him  to  the  residential  placement. 

The  parents  of  a  child  in  Loudoun  County,  Virginia,  refused  to  allow  their  disrup- 
tive and  dangerous  child  to  be  moved  out  of  the  classroom.  In  this  case  the  school 
district  did  everything  possible  to  address  the  student's  needs,  but  the  situation  was 
just  not  workable.  Yet  it  was  only  after  the  Loudoun  County  Schools  worked  for 
months  providing  increasing  supports  and  every  possible  intervention  for  the  child, 
followed  by  months  of  legal  preparation  while  the  child  remained  in  place,  that  a 
hearing  omcer  agreed  with  the  school  system  that  the  student  was  inappropriately 
placed.  Many  more  months,  possibly  years,  will  pass  with  the  child  staying  put  in 
the  general  classroom,  if  his  parents  decide  to  appeal. 

\^^  received  a  parent's  report  from  Skokie,  Illinois,  that  kindergarten  children  are 
beginning  to  model  their  behavior  after  the  behaviorally-disordered  students  who 
have  been  included. 

Former  school  principal  Pete  Idstein  catalogued  how  the  parents  of  one  of  his  stu- 
dents held  his  school  district  hostage  as  they  insisted  that  their  son  not  be  removed 
from  the  neighborhood  school.  According  to  Idstein,  the  boy  screamed,  threw  fur- 
niture, talked  to  himself,  licked  other  students'  faces,  rolled  around  on  the  floor,  ate 
paper  clips  and  staples,  stabbed  himself  in  the  arm  with  pencils  and  laughed  rau- 
cously. Tne  teachers  utilized  their  best  techniques,  developed  a  behavior  manage- 
ment plan,  met  regularly  with  the  parents  to  develop  strategies,  did  everything  they 
could  to  accommodate  the  parents'  desire  to  keep  the  student  in  the  school.  In  spite 
of  increased  stafTing,  the  child's  disruptive  behaviors  continued  through  all  the 
interventions.  The  teachers  devoted  hours  of  instructional  time  and  energy  in  deal- 
ing with  the  boy's  behaviors,  exhausting  all  resources  to  little  avail.  One  must  as- 
sume that  the  consequence  was  that  the  educational  program  for  the  other  students 
was  not  what  it  could  and  should  have  been.  The  child  was  ultimately  moved  to  a 
more  restrictive  environment,  but  it  took  a  full  school  year  out  of  the  other  students' 
education. 

This  listing  has  been  anecdotal  and  we  do  not  claim  that  it  can  be  generalized 
to  all  schools  everywhere.  However,  the  fact  that  these  examples  come  from  all  over 
the  United  States  indicates  that  the  problems  are  wide-spread.  Right  now,  the  only 
data  we  have  is  from  New  York  City,  conipiled  from  school  district  records  by  the 
United  Federation  of  Teachers  Director  of  School  Safety  Ed  Muir.  The  data  indicate 
that  in  New  York  City  neighborhood  elementary  schools,  33%  of  incidents  against 
teachers  are  committed  by  students  with  disabilities.  For  middle  schools  the  figure 
is  31%,  and  for  high  schools  it  is  25%.  These  figures  exclude  students  in  special  edu- 
cation schools — New  York  City's  District  75.  The  percentage  of  students  with  dis- 
abilities attending  all  schools,  including  District  75,  is  14%,  so  thepercentage  of  stu- 
dents with  disabilities  in  neighborhooa  schools  is  less  than  14%.  Tnerefore,  disabled 
students  have  two-to-three-times  the  rate  of  incidents  as  non-disabled  students.  We 
also  do  not  suggest  that  the  New  York  City  data  can  be  generalized  to  the  rest  of 
the  country.  But,  despite  intensive  searches,  we  have  no  other  data.  We  hope  that 
these  hearings  will  give  us  a  better  idea  of  the  extent  of  the  problem. 

Recom  menda  tions 

Central  to  our  proposed  solutions  is  the  idea  of  trial  placements  with  90-day  lim- 
its and  evaluation  criteria  to  determine  if  a  student  belongs  in  a  particular  class- 
room environment.  The  classroom  teacher's  agreement  would  be  essential  for  con- 
tinuation past  the  trial  period.  The  time  period  could  be  utilized  to  try  combinations 
of  strategies  and  supports. 

There  should  be  explicit  language  in  the  law  that  gives  the  teacher  who  is  in- 
structing the  disabled  student  the  right  to  complain  to  the  Office  of  Civil  Rights — 
thus  giving  the  teacher  standing  with  respect  to  issues  of  adequacy  of  supports  and 
appropriateness  of  placement.  Teachers  should  have  a  guarantee  of  protection  from 
harassment  and  reprisals. 

Honig  and  IDEA  restrictions  on  movement  and  suspension  of  students  with  dis- 
abilities should  be  overturned  in  cases  of  dangerousness  and  documented  significant 
disruption.  The  lilting  of  these  restrictions  should  ONLY  apply  in  these  instances. 

In  cases  of  dangerousness,  the  principal  must  be  able  to  act  unilaterally  to  protect 
the  lives  and  safety  of  other  stuaents.  In  the  case  of  disruption,  the  multi-discipli- 
nary team  should  be  empowered  to  change  placement  without  parents'  agreement 
once  significant,  persistent  disruption  has  been  substantiated. 

In  addition,  there  should  be: 

Financial  incentives  for  early  identification,  intervention,  and  prevention  activi- 
ties. 

Widespread  dissemination  of  reader-friendly  procedures,  regulations  and  best 
practice  through  the  Department  of  Education; 
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Support  for  research-based,  practitioner-developed  professional  development  for 
administrators,  teachers  and  paraprofessionals  on  causes  of  violent  and  other  anti- 
social behavior,  identification,  early  intervention,  prevention,  and  behavior  manage- 
ment. 

Support  for  cooperative  development  of  behavior  standards  and  behavior  manage- 
ment plans  that  are  school-wide,  distributed  widely,  made  known  to  all  students, 
parents,  teachers,  and  paraprofessionals  and  consistently  applied  to  all  students. 

Support  for  behavior  management  plans  incorporated  in  the  EEP. 

Direction  for  interagency  management  of  students  with  severe  behavior  problems. 
Schools  cannot  be  expected  to  provide  social  services,  psychiatric  counseling,  and 
residential  services  and  still  do  a  good  job  of  educating  all  students.  Other  agencies 
must  provide  supportive  services  to  their  families,  the  jobs  they  are  expected  to  do 
well,  so  that  schools  may  educate  students — the  job  they  are  expected  to  do  well. 

In  no  case  should  educational  services  be  terminated.  Effective  alternative  pro- 
grams must  be  available  so  that  violent  and  disruptive  students  are  not  dismissed 
into  the  streets  Examples  of  promising  programs  are  provided  in  the  recent  GAO 
report  School  Safety:  Promising  Initiatives  lor  Addressing  School  Violence,  also  in- 
clude: BEST  (Behavioral  and  Educational  Strategies  for  Teachers)  and  FACT  (Fami- 
lies and  Agencies  Coming  Together)  Projects  in  Utah;  BEST  Program  in  Vermont; 
La  Grange  Area  Department  of  Special  Education;  Stark  County,  Ohio  interagency 
system  of  care;  and  Positive  Education  Program  (PEP)  in  Cuyahoga  County,  Ohio. 

Summary 

It  is  commonly  said  that  better  teacher  training  and  supports  will  solve  the  dis- 
cipline problems  posed  by  disabled  students.  While  we  agree  that  both  training  and 
supports  are  critically  important,  and  would  assist  classroom  teachers  and  para- 
professionals— hopefully  minimizing  the  cases  in  which  it  is  necessary  to  move  stu- 
dents— there  are  cases  where  no  matter  what  intervention  is  tried  behavior  cannot 
be  managed  in  the  current  situation.  In  those  cases  the  school  must  be  allowed  to 
change  placements,  even  when  parents  refuse  to  give  permission.  Once  again,  these 
behaviors  which  require  response  are  not  committed  only  or  principally  by  disabled 
students.  However,  disablea  students  are  the  only  students  who  nave  serious  re- 
strictions placed  on  the  management  of  their  behavior  and  on  the  ability  of  the  dis- 
trict to  move  them  to  another  placement. 

Whatever  the  case,  most  teachers  and  paraprofessionals  are  becoming  increas- 
ingly frustrated  by  the  inability  or  reluctance  of  some  school  districts  to  act  in  the 
face  of  restrictions,  disincentives,  misunderstanding  and  confusion.  These  teachers 
and  paraprofessionals  are  overwhelmed  when  supports  are  not  provided.  When  sup- 
ports are  in  place  but  are  insufficient  to  overcome  severe  behavioral  issues,  teaching 
and  learning  can  become  impossible.  Behavior  that  would  be  unacceptable  in  any 
other  common  area:  the  church,  the  theater,  this  room,  is  supposed  to  be  accepted 
in  the  classroom  while  due  process  takes  its  course.  It  belies  common  sense.  The 
problems  are  escalating  and  should  be  stopped  now. 

At  a  time  when  schools  are  being  encouraged  and  required  to  place  more  students 
with  disabilities  into  general  classrooms,  advocates  of  maintaining  the  restrictions 
on  discipline  are  not  taking  into  account  the  difficulties  that  can  and  do  occur,  espe- 
cially wnen  the  students  are  inappropriately  placed.  A  double  standard  in  discipli- 
nary matters  has  a  corrosive  effect  on  the  learning  and  teaching  environment. 

All  students  have  a  right  to  an  education.  But  no  one  group  of  children  should 
have  rights  that  supersede  those  of  other  children.  There  must  oe  greater  flexibility 
in  IDEA  so  that  in  serving  all  our  children,  we  are  not  acting  for  one  group  at  the 
expense  of  another. 

Thank  you,  again,  for  this  opportunity  to  testify.  I  will  be  happy  to  respond  to 
questions  or  provide  other  information  that  may  be  of  use  to  the  subcommittee. 

[Additional  material  may  be  found  in  committee  files.] 

Prepared  Statement  of  Stevan  J.  Kukic 

INTRODUCTION 

Thank  you  for  the  opportunity  to  testify  before  the  Senate  Subcommittee  on  Dis- 
ability Policy  on  the  issues  of  discipline  and  violence.  In  this  testimony  I  will  make 
a  case  for  zero  tolerance — zero  tolerance  for  violence  and  zero  tolerance  for  wasting 
even  one  child  or  youth. 

In  my  professional  career  I  have  had  many  opportunities  to  facilitate  teachers, 
schools,  school  districts,  states,  and  the  nation  in  their  efforts  to  develop  meaning- 
ful, appropriate,  and  validated  approaches  to  deal  with  social  development,  behavior 
problems,  discipline  systems,  and  the  management  of  violent  behavior.  I  have  found 
uniformly,  in  my  experience,  that  when  teachers  and  administrators  have  access  to 


92-264   0-95-4 


74 

valid  information,  appropriate  follow-up,  and  ongoing  support,  they  can  usually 
work  things  out  in  their  classrooms,  schools,  and  communities. 

Schools  face  tough  problems.  Clearly,  if  all  classrooms  and  schools  in  America 
used  effective  instructional  strategies  and  valid  curriculum,  consciously  taught  con- 
flict resolution  and  social  skills,  and  implemented  comprehensive  and  appropriate 
discipline  systems,  many  of  the  problems  we  confront  would  be  effectively  ad- 
dressed. 

Another  important  part  of  my  background  is  that  I  am  the  father  of  three  children 
and  I  am  a  grandfatner.  When  the  older  two  children  were  in  the  public  schools, 
and  now  with  my  15  year-old  daughter,  I  can  say  unequivocally  that  as  a  citizen 
and  a  patron  of  mv  local  school  district,  I  expect  my  children  to  be  educated  in  a 
safe  scnool.  As  I  think  of  the  future  for  my  grandcfaughter,  I  am  most  concerned 
that  she  have  the  opportunity  to  attend  schools  which  are  safe  and  productive.  None 
of  us  would  ever  place  any  child  in  harm's  way. 

SAFETY  AND  SUPPORT 

There  is  no  sadder  symbol  of  the  problems  we  face  in  the  United  States  than  the 
fact  that  we  are  focusing  so  much  energy  on  violence  and  discipline.  Obviously,  vio- 
lence cannot  be  tolerated  in  America's  schools.  Schools  must  be  safe  havens  for  all 
our  students,  including  those  with  disabilities,  as  well  as  for  those  who  serve  our 
students. 

For  me,  it  is  just  as  obvious  that  we  cannot  afford  to  waste  even  one  child  or 
youth.  For  many  of  these  students,  we  must  provide  meaningful,  alternative  serv- 
ices, focused  on  the  acquisition  of  prosocial  skills,  in  place  oi  expulsion,  if  we  are 
to  successfully  ameliorate  their  behavioral  problems. 

Is  it  morally  defensible  to  expel  a  child  without  providing  meaningful,  alternative 
services?  Research  abounds  which  supports  the  idea  that  even  youth  with  long  his- 
tories of  significant  rule  violations  can  be  reclaimed.  For  example,  in  Utah,  we  have 
implemented  a  recidivism  reduction  model  in  prison  education.  We  have  reduced  re- 
cidivism by  22%  by  consciously  teaching  prisoners  those  social  behaviors  which  offer 
appropriate  alternatives  to  the  anti-social  behaviors  of  their  past. 

A  COMMON  SYSTEM  FOR  ALL  STUDENTS 

I  believe  in  a  single,  effective,  inclusive  system  of  education.  All  students  must 
understand  the  fx)wer  of  their  own  behavioral  choices.  All  students  must  learn  to 
become  productive,  responsible,  caring  adults  who  are  equipped  to  handle  the  chal- 
lenges of  our  diverse,  changing  society. 

Snort-term  suspension  is  a  tool,  which  when  used  very  judiciously  and  with  effec- 
tive home  interventions,  can  help  teach  the  essential  value  of  self-responsibility.  Ex- 
pulsion is  an  unfortunate  ending  to  a  sad  interaction  between  the  school  and  that 
student.  As  stressed  in  this  testimony,  even  expulsion  cannot  mean  a  cessation  of 
all  services. 

Some  students  need  certain  accommodations  in  order  to  succeed.  So  it  is  for  stu- 
dents with  disabilities.  These  students  require  individualized  interventions  from 
trained  professional  and  paraprofessional  staff.  Likewise  they  require  a  discipline 
policy  which  takes  into  account  their  disability  while  holding  them  accountable  for 
their  misbehavior.  Thus,  current  policy  allows  for  the  short-term  suspension  (up  to 
10  days)  of  all  students  with  disabilities  consistent  with  school  policy  for  all  stu- 
dents. 

In  my  view,  expulsion  is  an  unfortunate,  last  resort  which  reflects  the  failure  of 
the  student,  his/her  family,  the  community,  and  the  school  system.  Because  of  the 
nature  of  the  problems  students  with  disabilities  face,  often  determined  by  their  dis- 
abilities, it  does  not  seem  appropriate  to  use  expulsion. 

Over  five  million  of  our  nation's  students  with  disabilities  need  and  receive  spe- 
ciallv  designed  interventions  to  allow  them  to  succeed  in  the  regular  education  cur- 
riculum. Tnis  cunnculum  is,  at  times,  not  appropriate  for  these  students.  Special 
education  exists  to  provide  students  with  disabilities  the  accommodations  needed  to 
succeed.  These  accommodations  are  appropriate  not  only  for  academic  difficulties, 
but  are  needed  for  behavioral  difficulties  as  well.  It  is,  therefore,  appropriate  to  use 
alternative  services  and  placements,  determined  by  Individualizea  Education  Pro- 
gram (lEP)  teams,  as  responses  to  the  significant  misbehavior  of  students  with  dis- 
abilities. 

FREEDOM  AND  RESPONSIBILITY 

Viktor  Frankl,  in  his  book  Man's  Search  for  Meaning  (1959),  said  that  he  was 
very  impressed  with  the  United  States  of  America.  He  was  impressed  that  there 
was  a  Statue  of  Liberty  on  the  East  Coast  He  said  to  be  complete,  however,  that 
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the  United  States  should  have  a  Statue  of  Responsibility  on  the  West  Coast.  The 
point  Frankl  made  is  that  freedom  alone  is  not  sufficient;  true  liberty  is  freedom 
with  responsibility.  The  individual  student  must  feel  the  freedom  to  choose  to  be- 
have in  a  certain  way  in  a  certain  situation.  That  kind  of  freedom  can  only  occur 
when  there  is  consistency  in  that  student's  environment.  The  student  must  also  ac- 
cept the  responsibility  for  his/her  actions.  Consequences  must  be  appropriate  and 
consistent,  focusing  on  teaching  responsible  behavior. 

On  another  level,  Secretary  Riley  recently  said  the  issue  of  discipline  demands  a 
balance  between  individual  rights  and  the  rights  of  society.  Secretary  Riles  com- 
ments are  important  because  they  do  not  call  lor  a  choice  between  individual  rights 
and  the  rights  of  society,  but  they  do  challenge  the  Congress,  the  Federal  Govern- 
ment, state  legislatures,  state  government,  state  boards  of  education,  local  boards 
of  education,  local  school  districts,  and  local  communities  to  develop  policies  which 
insure  individual  rights  and  insure  the  rights  of  society.  The  challenge  of  this  con- 
cept is  best  exemplified  by  the  current  public  policy  debate  related  to  the  expulsion 
of  students  who  exhibit  violent  behavior. 

Many  advocates  are  accused  of  protecting  individual  rights  regardless  of  societal 
implications.  Many  school  administrators  are  accused  of  disregarding  the  individual 
rignts  of  offending  students  in  the  name  of  protecting  the  safety  ofthe  school.  We 
must  reconcile  these  seemingly  contradictory  positions  and  create  policies  which  si- 
multaneously protect  individuals  and  our  society. 

RESPONSE  TO  LIFE-THREATENING  BEHAVIOR 

I  support  the  concept  ofthe  Jeffords  Amendment  to  the  Gun-Free  Schools  Act.  In 
my  opinion  the  Jeffords  Amendment  should  be  expanded  to  include  students  with 
disabilities  who  bring  any  dangerous  weapon  to  school.  Schools  must  be  free  of  vio- 
lence. For  me,  the  only  stipulation  related  to  the  Jeffords  Amendment  should  be  en- 
suring a  continuum  of  alternative  settings  which  provides  meaningful  and  produc- 
tive educational  opportunities  as  well  as  guaranteeing  safety. 

WHAT  HAPPENS  AFTER  EXPULSION? 

It  is  appropriate  to  remove  a  student  from  an  environment  from  which  he  has 
brought  a  dangerous  weapon  or  engaged  in  other  life -threatening  behavior.  In  nw 
opinion,  it  is  not  morally  oefensible  Tor  schools  to  disengage  themselves  from  the  life 
of  this  young  person  who  is  obviously  at  risk.  In  fact,  not  only  is  that  young  person 
at  risk,  but  society  is  at  greater  risk  given  the  probability  that  this  young  person 
will  continue  along  a  path  of  life-threatening  benaviors.  Purely  from  a  safety  per- 
spective, as  a  citizen  of  this  country,  I  also  do  not  want  children  and  youth  who 
have  been  violent  in  schools  to  have  unsupervised  access  to  my  home  during  the 
day,  as  well  as  during  the  evening,  thus  reinforcing  their  anti-social  behavior.  Edu- 
cators must  be  partners  in  developing  comprehensive,  family-centered,  community- 
based  strategies  to  deal  with  these  young  people  who  show  a  pattern  of  violent,  life- 
threatening  behaviors. 

We  have  an  unfortunate  history  in  our  country  of  making  a  choice  between  ex- 
cluding students  and  intervention.  In  some  places  in  our  country,  we  have  even  used 
disruptive  behavior  as  a  rationale  to  exclude  certain  populations  of  students.  This 
history  has  yielded  persuasive  data  that  the  cost  for  public  services  has  increased 
drastically  when  this  is  our  public  policy. 

There  is  no  evidence  that  the  safety  of  our  society  has  improved  by  turning  away 
from  the  needs  of  students  who  are  violent.  The  National  Longitudinal  Study  (1992), 
which  is  funded  by  the  Office  of  Special  Education  Programs,  is  clear  in  its  finding 
that  students  who  drop  out  and  receive  no  services  have  a  much,  higher  probability 
of  being  arrested,  being  unemployed,  and  being,  at  best,  marginally  equipped  to  as- 
sume the  role  of  productive  citizens. 

In  my  view,  the  only  option  is  to  balance  the  needs  of  society  with  the  needs  of 
the  individual  by  providing  appropriate  consequences  for  violent  and  life-threaten- 
ing behavior  coupled  with  effective  intervention  and  instruction.  Under  this  model, 
the  term  "expulsion"  means  simply  removal  from  the  student's  school  program  at 
the  location  where  the  violation  occurred.  What  must  happen  afler  the  act  of  expul- 
sion is  that  all  of  these  students  must  be  provided  with  meaningful,  alternative  edu- 
cational experiences.  Brendtro,  Brokenleg,  and  Van  Brockern,  in  their  book  Reclaim- 
ing Youth  At  Risk  (1990),  believe  that  these  experiences  must  be  centered  on  the 
need  for  these  students  to  learn  skills  necessary  to  serve  other  people  rather  than 
to  abuse  other  people  through  their  actions.  In  this  way,  these  young  people  can  be 
reclaimed  and  become  empowered  to  change  their  own  lives. 

Utah  has  pioneered  the  kind  of  approach  which  must  be  used  if  we  are  going  to 
be  successful.  The  Families,  Agencies,  and  Communities  Together  (FACT)  initiative 
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is  a  four  agency  collaborative,  with  families  as  equal  partners.  At  the  community, 
county,  ana  state  level,  interagency,  transdisciplinary  teams  are  planning,  imple- 
menting, and  evaluating  services  for  children  and  youth  at  risk  and  their  families. 
FACT  solutions  are  family  centered,  community  tased,  comprehensive,  and  cul- 
turally competent. 

In  short,  youth  who  exhibit  violent  behavior  deserve  serious  and  significant  nega- 
tive consequences.  In  my  opinion,  they  likewise  deserve  the  opportunity  to  be  re- 
claimed through  a  multi-agency,  community-based  approach  which  stresses  the  ac- 
quisition of  pro-social  behaviors. 

A  COMPREHENSIVE  APPROACH  FOR  A  FULL  CONTINUUM  OF  CONSEQUENCES  AND 

SERVICES 

What  I  am  proposing  is  a  comprehensive  approach  for  a  full  continuum  of  con- 
sequences and  services  which  uses  best  available  or  productive  research  to  intervene 
as  early  as  possible  in  the  lives  of  children  and  youth  if  we  are  to  see  what  we  value 
in  our  country  continue. 

According  to  a  recently  published  GAO  report,  titled  School  Safety:  Promising  Ini- 
tiatives for  Addressing  School  Violence  (1995),  promising  programs  that  address 
school  violence  have  tne  following  characteristics:  "a  comprehensive  approach,  an 
early  and  long-term  commitment,  strong  leadership  and  disciplinary  policies,  stafT 
development,  parental  involvement,  interagency  and  community  partnerships,  and 
a  culturally  sensitive  and  developmentally  appropriate  approach."  As  mentioned 
earlier,  the  Utah  FACT  initiative  is  an  example  of  a  structural  approach  which 
should  be  reinforced  by  federal  policy. 

THE  ROLE  OF  CONGRESS 

It  is  important  to  understand  that  I  do  not  believe  the  Congress  should  prescribe 
any  of  the  details  about  how  such  a  comprehensive  approach  should  be 
operationalized  within  a  state  or  a  local  school  district.  I  do  believe  that  it  is  appro- 
priate for  the  Congress  to  continue  its  historical  obligation  to  insure  equal  edu- 
cational opportunity  for  all  students.  That  was  the  spirit  behind  the  passage  of  PL 
94-142  in  1975.  In  my  view,  this  commitment  must  continue  in  the  reauthorization 
of  the  Individuals  with  Disabilities  Education  Act  (IDEA)  in  1995. 

The  Department  of  Education's  proposals  related  to  refinements  in  the  law,  cou- 
pled with  recommendations  being  maae  by  organizations  like  the  National  Associa- 
tion of  State  Directors  of  Special  Education  (NASDSE)  for  a  consistent  set  of  param- 
eters for  state  policy,  provide  appropriate  opportunities  for  Congressional  action.  Pa- 
rameters suggested  by  NASDSE  include  due  process  procedures,  determination  of 
a  causal  connection  between  behavior  and  disability,  expeditious  removal  of  violent 
students  when  required,  explicit  criteria  for  expulsion,  use  of  a  Due  Process  Hearing 
Officer  for  immediate  removal,  determination  of  services  to  be  delivered  after  expul- 
sion, and  evaluation  of  the  offending  child  or  youth. 

As  Michael  Fullan,  an  expert  in  change,  has  said,  for  change  to  be  maintained, 
one  must  create  a  "change  sandwich"  which  combines  top-down  change  with  bottom- 
up  change.  The  Congress  has  the  responsibility  to  establish  the  "what"  of  equal  op- 
portunity, states  and  local  districts  have  the  right  to  establish  the  "how"  of  equal 
opportunity. 

EFFECTIVE,  INCLUSIVE  SCHOOLS 

Utah  is  a  leader  in  the  development  of  locally-initiated,  proactive  models  of  effec- 
tive, inclusive  schools.  All  of  these  schools  are  developing  local  applications  of  three 
essential  characteristics  identified  by  Stoll  in  1991.  These  characteristics  are  that 
effective,  inclusive  schools  have:  1)  a  common  mission  based  on  shared  beliefs;  2) 
a  climate  conducive  for  learning  which  provides  appropriate,  positive  reinforcement, 
as  well  as  negative  consequences;  and  3)  an  emphasis  on  learning  for  not  only  stu- 
dents, but  for  staff  as  well. 

Intensive  staff  development  must  accompany  firm  responses  to  school  violence. 
StafT  must  learn  to  handle  significant  behavioral  problems  in  a  professional,  appro- 
priate manner.  In  a  large  district  in  Utah,  it  has  been  reported  that,  given  400  safe 
schools  violations,  90%  were  escalated  due  to  staff  reaction. 

Congress  showed  its  foresight  related  to  staff  development  in  PL  94-142.  The 
Comprehensive  System  of  Personnel  Development  stresses  the  need  for  continuing, 
effective  staff  development. 

The  best  way  to  handle  violence  in  the  schools  is  to  intervene  before  the  violent 
act  occurs.  Early  identification  and  intervention  are  always  more  effective  and  cost 
efficient.  In  our  state,  schools  that  are  implementing  this  three-part  model  of  the 
effective,  inclusive  school  are  having  success  with  that  sort  of  early  intervention.  In 
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Utah,  the  Behavioral  and  Educational  Strategies  for  Teachers  (BEST)  Proiect  has 
facilitated  the  development  of  several  lighthouse  schools,  in  which  social  skill  devel- 
opment is  stressed  as  importantly  as  academic  skill  development.  In  those  schools, 
discipline  referrals  have  been  decreased  and  academic  success  has  been  enhanced. 
In  those  schools,  clear,  appropriate,  and  immediate  positive  reinforcement,  as  well 
as  negative  consequences  are  provided  to  students  based  on  their  choice  of  behavior. 
The  effective  scnools  literature  has  made  it  clear  that  effective  classrooms  are 
those  which  give  students  ongoing  and  frequent  feedback  related  to  their  academic 
and  social  performance.  In  effective  classrooms,  teachers  provide  positive  reinforce- 
ment miiCh  more  frequently  than  they  provide  negative  reinforcement.  In  our  state, 
when  teachers  have  been  given  the  opportunity  to  learn  the  power  of  positive  rein- 
forcement through  effective  preservice  and  inservice  instruction,  with  appropriate 
follow-up  and  support,  classrooms  have  become  much  more  productive.  In  these 
classrooms,  there  is  a  positive  climate  which  supports  meaningful  participation  and 
productive  relationships. 

A  MODEL  STATE  POLICY 

The  Utah  State  Board  of  Education  has  established  a  statewide  policy  titled  Selec- 
tion of  Least  Restrictive  Behavioral  Interventions  for  use  with  Students  with  Dis- 
abilities (LRBI).  This  policy  directs  the  use  of  four  levels  of  behavioral  interventions 
for  students  with  disaoilities.  The  policy  is  very  explicit  that  teachers  must  try  posi- 
tive interventions  and  mild  negative  interventions  before  moving  to  more  intrusive 
interventions,  including  time-out,  in-school  suspension,  short-term  suspension,  and 
long-term  suspension.  This  policy  has  applicability  for  all  students.  It  offers  essen- 
tial due  process  for  students  and  parents  related  to  the  use  of  intrusive  interven- 
tions using  district  and  state  level  human  rights  committees. 

Local  scnool  districts  in  the  State  of  Utah  requested  that  the  State  Board  of  Edu- 
cation adopt  this  policy.  It  provides  a  structure  for  handling  discipline  problems 
which  is  comprehensive,  positive,  and  useful. 

I  stress  again  that,  in  my  opinion,  it  is  not  the  role  of  Congress  to  mandate  such 
a  policy.  It  is  also  not  the  role  of  Congress  to  dictate  to  states  or  local  districts  how 
the  very  complex  and  daunting  challenge  of  handling  discipline  problems,  including 
school  violence,  is  to  be  addressed.  In  my  view,  it  is  appropriate  for  Congress  to  di- 
rect that  states  and  local  districts  must  develop  the  full  continuum  of  consequences, 
as  well  as  comprehensive,  interagency  services,  in  their  own  best  ways. 

ZERO  TOLERANCE 

I  believe  strongly  that  our  society  must  come  to  a  point  of  zero  tolerance.  We  must 
have  zero  tolerance  for  violence  and  other  life-threatening  behaviors.  We  cannot 
allow  our  schools  to  continue  to  be  unsafe  places  for  teaching  and  learning. 

In  addition,  I  believe  that  our  schools  must  have  zero  tolerance  for  lost  oppor- 
tunity and  achievement  of  each  student.  It  is  not  appropriate  that  any  child  or 
youth  be  wasted.  Because  our  children  are  our  future  as  a  society,  our  concept  of 
zero  tolerance  must  extend  beyond  the  need  to  eliminate  violence  to  include  the 
need  to  eliminate  the  failure  of  any  student  to  become  a  productive  citizen. 

Statement  of  the  National  Association  of  Elementary  School  Principals 

introduction 

The  National  Association  of  Elementary  School  Principals  (NAESP)  is  pleased  to 
offer  comments  on  the  reauthorization  of  the  Individuals  with  Disabilities  Education 
Act  (IDEA).  NAESP  represents  26,000  elementary  and  middle  sphool  principals  in 
the  United  States,  Canada,  and  overseas. 

During  the  20  years  since  the  enactment  of  Public  Law  94-142,  IDEA  has  made 
it  possible  for  many  children  who  previously  were  excluded  from  public  education 
to  be  educated  in  the  nation's  public  schools.  NAESP  supported  the  passage  and  en- 
actment of  IDEA  and  regularly  provides  information  to  keep  principals  informed  of 
the  law's  provisions  and  the  changes  that  have  occurred  with  the  periodic  reauthor- 
izations. Tlie  Association  has  worked  to  improve  the  law  as  warranted  by  chancing 
circumstances.  These  conmients  are  offered!^  in  the  spirit  of  making  a  good  law  oet- 
ter. 

Schools  have  undergone  dramatic  change  in  the  last  20  years.  Students  arrive  at 
school  with  a  greater  array  of  serious  educational,  psychological,  and  economic  prob- 
lems than  in  tne  past,  and  school  personnel  are  being  called  on  to  provide  services 
that  were  formerly  the  province  of  the  family,  social  service  agencies,  and  the  medi- 
cal field.  Because  principals  are  responsible  for  the  gamut  of  activities  and  services 
in  their  schools,  it  is  they  who  are  under  increased  pressure  to  stretch  limited  re- 
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sources  in  an  attempt  to  cover  more  and  more  programs  and  services.  Special  edu- 
cation costs  have  increased,  along  with  general  education  costs. 

This  statement  focuses  on  the  IDEA  issues  of  greatest  concern  to  NAESP  mem- 
bers: discipline,  due  process,  inclusion,  professional  development,  and  such  cost-re- 
lated matters  as  federal  funding  and  payment  for  related  services. 

DISCIPLINE 

NAESP  is  committed  to  the  provision  of  a  quality  education  to  all  of  this  nation's 
children.  This  includes  school  safety.  Students  with  disabilities  are,  along  with  their 
general  education  counterparts,  sometimes  victims  of  violent  behavior,  which  may 
be  exhibited  by  a  general  education  or  special  education  student.  The  school  prin- 
cipal bears  the  primary  responsibility  for  assuring  that  the  school  is  safe  for  all  chil- 
dren and  offers  an  atmosphere  that  is  conducive  to  learning.  To  do  this,  principals 
need  to  have  the  power  to  take  quick  action  to  defuse  a  dangerous  situation  and 
the  time  to  work  with  the  relevant  parties  to  prevent  such  actions  in  the  future. 
NAESP  supports  making  an  improved  version  of  the  Jeffords  language  relating  to 
gun  possession  a  permanent  part  of  IDEA.  We  recommend  strengthening  the  provi- 
sion DV  expanding  it  to  include  not  only  identified  weapons  but  all  dangerous  behav- 
ior. We  also  support  extending  the  45-day  alternative  placement  option  to  90  days, 
so  there  is  sufficient  time  for  the  parents,  school  personnel,  and  other  involved  par- 
ties to  look  at  the  child's  situation  and,  if  necessary,  to  redesign  the  educational 
plan.  When  the  dangerous  behavior  is  not  linked  to  his  or  her  disability,  the  student 
should  be  subject  to  the  same  disciplinary  procedures  as  are  the  other  students  in 
the  school,  but  educational  services  should  continue  to  be  provided. 

DUE  PROCESS 

NAESP  is  concerned  about  the  adversarial  atmosphere  that  often  characterizes 
interactions  between  school  personnel  and  parents  of  students  with  disabilities.  Par- 
ents have  a  right  to  know  and  have  input  into  what  constitutes  their  children's  edu- 
cation. Principals  want  parents  to  be  involved  at  all  stages  of  their  children's  edu- 
cation and  to  work  closely  with  school  personnel.  In  the  best  situations,  parents  and 
school  personnel  work  as  a  team  to  determine  why  a  student  is  having  trouble  in 
school  and  what  educational  interventions  are  most  likely  to  be  helpful  to  the  child. 

Along  with  rights  go  responsibilities.  When  parents  first  suspect  that  their  child 
has  a  disability,  they  should  make  school  officials  aware  of  their  concerns  and  let 
the  school  officials  know  what  services  they  believe  the  school  should  provide.  Par- 
ents of  students  with  disabilities  should  be  present  at  all  Individualized  Education 
Plan  (lEP)  meetings  and  should  keep  in  toucn  with  school  personnel  regarding  their 
children's  progress.  Schools  should  oe  given  the  chance  to  provide  needed  services 
before  an  alternative  placement  is  sought  by  the  parents.  Placement  of  children  in 
private  facilities  at  school  district  expense  should  come  only  as  a  last  resort. 

Clearly,  parents  and  school  personnel  don't  always  agree  on  what  is  educationally 
best  for  a  child.  When  there  is  disagreement,  it  is  not  always  necessary  to  carry  the 
argument  into  court.  NAESP  supports  the  inclusion  of  language  in  the  IDEA  bill 
that  would  require  mediation  before  court  action  in  the  case  of  a  disagreement  about 
the  educational  plan.  Mediation  has  been  shown  to  be  an  efi'ective  way  for  many 
disputes  to  be  solved  without  resorting  to  costly,  adversarial  litigation.  No  reim- 
bursement should  be  made  for  attorneys'  fees  ii  the  parents  can  be  shown  not  to 
have  negotiated  in  good  faith. 

INCLUSION 

NAESP  believes  that  the  IDEA  law  should  specify  that  a  full  continuum  of  serv- 
ices is  to  be  available  for  the  education  of  students  with  disabilities.  Principals,  par- 
ents, and  school  staff  should  work  together  to  determine  the  best  placement  for  a 
child  who  has  a  disability.  The  regular  classroom  is  not  the  best  educational  setting 
for  all  students.  Some  learn  more  and  are  better  able  to  control  their  behavior  when 
in  a  smaller  class  or  a  facility  other  than  a  public  school.  A  school  district's  contin- 
uum of  services  should  incluae  self-contained  special  education  classrooms,  resource 
rooms,  and  various  arrangements  for  partial  or  full  inclusion  in  a  regular  classroom. 
When  children  with  disabilities  arc  included  in  regular  classes,  it  is  impjerative  that 
support  should  be  provided  for  the  classroom  teacher  in  the  form  of  aides,  equip- 
ment, and  qualified  personnel  to  perform  needed  medical  procedures. 

PROFESSIONAL  DEVELOPMENT 

As  more  students  with  disabilities  are  educated  in  regular  classrooms,  there  is  a 
strong  need  for  high-quality,  ongoing  professional  development  for  all  who  work 
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with  the  child.  Principals  and  teachers  should  be  involved  in  the  design  and  imple- 
mentation of  professional  development  training  that  helps  them  work  with  parents 
for  the  benefit  of  the  child.  More  IDEA  funds  should  go  directly  to  local  districts, 
to  be  used  for  professional  development  programs.  Such  an  investment  is  a  good 
one.  It  fosters  teamwork  bong  the  professionals  involved  in  the  education  of  special 
education  students  and  helps  school  personnel  better  meet  the  special  needs  of  chil- 
dren with  disabilities. 

COST  ISSUES 

The  federal  government  has  fallen  far  short  of  its  responsibility  to  pay  for  the 
education  of  children  with  disabilities.  Only  a  fraction  of  the  authorized  40  percent 
is  provided.  The  federal  government's  share  of  special  education  costs  should  be  sub- 
stantially increased  each  year  until  the  40  percent  figure  is  reached.  A  specific 
timeline  for  reaching  the  40  percent  level  should  be  established,  punctuated  by  year- 
ly funding  increases  that  exceed  the  level  of  current  services. 

Many  students  with  disabilities  require  interventions  that  go  beyond  educational 
measures.  Complicated  medical  procedures,  the  provision  of  personal  assistive  de- 
vices, and  long-term  psychotherapy  are  among  these  related  services.  It  should  not 
be  the  responsibility  of  the  school  staff  to  attempt  to  perform  such  procedures  or 
the  responsibility  of  the  school  district  to  bear  the  full  cost  of  providing  them.  State 
and  local  health  and  human  services  agencies  should  be  required  to  provide  the 
same  services  in  schools  that  they  provide  in  other  settings.  For  example,  when  a 
medical  device  is  to  be  inserted  into  a  child's  body,  a  qualified  medical  professional 
should  perform  the  procedure,  not  a  teacher,  principal,  or  other  school  staff.  If  there 
is  not  a  full-time  school  nurse  on  the  premises,  the  local  or  state  health  agency 
should  provide  the  service  at  no  cost  to  the  school  district.  Coverage  of  related  serv- 
ices by  private  insurers  and  Medicaid  should  also  be  considered. 

CONCLUSION 

The  Individuals  With  Disabilities  Education  Act  is  a  well-intended  law.  Changing 
times  have  lessened  its  usefulness  in  certain  situations,  and  a  comprehensive  up- 
date is  needed.  NAESP  has  presented  some  ideas  about  how  we  believe  the  law  can 
be  improved.  We  are  committed  to  working  with  Congress  to  make  reasonable  revi- 
sions that  will  provide  a  quality  education  for  children  with  disabilities  without 
shortchanging  other  students.  IDEA  must  address  the  realities  of  today's  schools. 
NAESP  will  be  happy  to  provide  the  committee  with  any  additional  desired  informa- 
tion regarding  the  implementation  of  IDEA  in  elementary  and  middle  schools.  We 
appreciate  this  opportunity  to  offer  our  views. 

Statement  of  the  National  Education  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  National  Education  Association  represents  2.2  million  employees  in  the  na- 
tion's public  elementary,  secondary,  vocational,  and  postsecondary  schools.  Our 
members  include  educators  of  both  general  and  special  students,  school  nurses, 
school  psychologists,  social  workers,  paraprofessional  teacher  aides,  bus  drivers,  and 
food  service  workers.  We  appreciate  this  opportunity  to  present  our  views  on  a  criti- 
cal issue  facing  America's  public  schools:  the  relationship  of  school  district  discipline 
policies  as  they  relate  to  federal  laws  governing  services  to  students  with  disabil- 
ities. 

NEA  has  long  been  a  forceful  supporter  of  federal  efforts  to  assure  equity  in  the 
provision  of  students  with  disabilities.  Our  members  worked  hard  to  enact  the  Indi- 
viduals with  Disabilities  Education  Act  (IDEA),  and  we  are  firmly  committed  to  the 
principle  of  a  fiee,  appropriate  education  for  all  students  in  the  least  restrictive  set- 
ting. Prior  to  the  enactment  of  P.L.  94-142,  school  district  and  state  policies  regard- 
ing students  with  disabilities  were  an  uneven  patchwork.  Access  to  effective  pro- 
grams to  help  students  with  disabilities  was  truly  an  accident  of  geography.  We  be- 
lieve the  federal  role  in  assuring  access  for  students  with  disabilities  in  the  public 
schools — together  with  resources  to  provide  appropriate  services — has  had  enormous 
benefits  for  children,  their  families,  and  society  at  large. 

Since  its  enactment,  IDEA  has  assured  appropriate  educational  opportunities  for 
all  children  with  disabilities  while  helping  to  fully  integrate  individuals  with  disabil- 
ities into  our  society  and  economy.  Providing  appropriate  education  and  related 
services  to  a  diverse  student  population  in  America's  public  schools  will  always  be 
a  challenge,  and  the  inclusion  of  students  with  disabilities  presents  unique  chal- 
lenges. But  we  believe  these  challenges  can  and  must  be  met. 
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NEA  is  deeply  concerned  that  the  present  debate  over  inclusion  and  discipline 
have  overshadowed  the  positive  experiences  in  the  vast  majority  of  schools.  Almost 
70  percent  of  special-needs  students  are  served  in  the  general  classroom  more  than 
40  percent  of  tne  time.  This  broad  participation  truly  serves  to  advance  the  edu- 
cation and  social  mission  of  public  schools.  Almost  three-fourths  of  the  students  with 
disabilities  have  either  a  specific  learning  disability  or  speech  impairment. 

A  survey  conducted  by  Instructor  magazine  in  November  1994  reported  that  the 
most  positive  comments  were  from  teachers  working  in  inclusive  classrooms.  As  one 
teacher  wrote,  "Inclusion  can  be  overwhelming  and  stressful,  but  it's  well  worth  it 
when  you  see  how  happy  and  productive  all  the  children  are."  Many  other  educators 
and  parents  report  the  positive  benefits  of  appropriate  inclusion,  including  the  ad- 
vantages of  peer  teaching  and  building  on  the  values  of  tolerance  and  understand- 
ing. 

We  acknowledge  that  some  schools  have  had  difficulties.  But  as  Congress  consid- 
ers changes  in  the  law,  we  believe  it  is  essential  to  focus  on  the  benefits  of  appro- 
firiate  inclusion  and  the  positive  experiences  of  most  teachers,  students,  and  tneir 
amilies.  Moreover,  we  urge  policymakers  at  all  levels  to  remember  that  it  is  impos- 
sible to  write  legislation  or  policies  that  cover  every  circumstance.  It  is  essential 
that  changes  brought  forth  in  this  reauthorization  maintain  a  balance  between 
guaranteeing  access  while  giving  fiexibility  to  school  districts  and  schools  to  deal 
with  particular  cases. 

In  order  to  benefit  from  a  quality  education,  students  with  disabilities  need  an 
array  of  placement  and  service  options  and  local  schools  need  the  flexibility  to  deter- 
mine the  best  placement  of  all  students,  including  those  with  disabilities.  Services 
required  by  the  federal  government  must  be  maintained  with  100  percent  federal 
funding.  As  a  first  step,  the  federal  government  must  fulfill  its  commitment  to  pro- 
vide at  least  40  percent  of  the  resources  necessary  to  serve  students  with  disabilities 
as  pledged  in  the  initial  authorization  in  1974. 

Among  the  key  elements  of  a  quality  education  for  students  with  disabilities  are: 

Professional  development  opportunities  for  school  employees  who  work  with  stu- 
dents with  disabilities  prior  to  naving  special-needs  students  assigned  in  their  class- 
rooms, including  programs  that  help  general  education  teachers  be  effective  with 
special-needs  students  and  programs  tnat  help  special  education  teachers  be  effec- 
tive in  general  education  settings. 

Adequate  planning  time  and  assistance  in  the  classroom. 

Class  size  reduction  where  needed. 

Teacher  and  parent  involvement  in  placement  decisions. 

Class  size  is  an  essential  element  of  appropriate  inclusion,  and  a  student's  Indi- 
vidualized Education  Plan  (lEP)  must  speak  to  the  impact  of  class  size  on  the  qual- 
ity of  education  for  the  individual  student  and  all  otners  affected  by  a  placement 
decision. 

In  addition,  NEA  supports  provisions  in  the  reauthorization  that  would  clarify 
that  school  districts  must  make  available  a  continuum  of  placement  and  service  op- 
tions for  all  students  with  disabilities  so  that  if  a  determination  is  made  that  a 
placement  decision  is  not  appropriate  for  a  particular  student,  the  student  and  par- 
ents will  have  other  options  available. 

Our  experience  tells  us  that  the  elements  of  class  size  and  a  continuum  of  place- 
ment options  are  critical  to  a  positive  approach  to  the  difficulties  some  schools  and 
classrooms  have  faced  in  the  areas  of  discipline  and  order. 

School  safety,  order,  and  discipline 

School  safety  is  a  top  concern  for  all  Americans,  especially  those  with  children  at- 
tending elementary  and  secondary  schools.  Indeed,  school  safety  is  among  the  eight 
National  Education  Goals.  Policymakers  at  all  levels  are  involved  in  efforts  during 
consideration  of  this  reauthorization  to  make  improvements  in  policies  governing 
safety  and  discipline  issues  as  they  relate  to  students  with  disabilities. 

On  July  17,  NEA  participated  in  a  set  of  joint  recommendations  supported  by  the 
American  Association  of  School  Administrators,  American  F^ederation  of  Teachers, 
National  Association  of  Elementary  School  Principals,  National  Association  of  Sec- 
ondary School  Principals,  and  the  National  School  Boards  Association.  These  organi- 
zations represent  the  men  and  women  of  America's  public  schools  who  are  involved 
daily  in  implementing  local  control,  which  is  one  of  the  hallmarks  of  the  American 
system  of  public  education,  and  therefore  deserve  key  consideration. 

Those  who  face  situations  where  discipline  and  the  provisions  of  IDEA  intersect 
on  a  day-to-day  basis  are  in  strong  agreement  that  IDEA  should  not  prohibit  local 
school  officials  from  action  on  their  own  authority  to  remove  dangerous  students 
with  disabilities  from  classrooms  and  then  place  them  in  alternative  educational  set- 
tings until  a  more  appropriate  placement  is  determined.  In  addition,  school  officials 


81 

should  be  permitted  to  place  seriously  disruptive  disabled  students  in  a  temporary 
alternative  education  setting  when  the  disruption  is  so  persistent  and  severe  that 
it  has  a  serious  negative  impact  on  the  education  of  other  students. 

We  believe  high  standards  should  be  required  of  all  students,  and  this  should  in- 
clude responsible  behavior  standards  for  students  with  disabilities.  We  recognize  the 
importance  of  safeguards  for  students  and  parents  that  assure  that  allegations  of 
disruptive  behavior  are  not  used  as  a  means  of  denying  access  to  appropriate  edu- 
cational opportunities.  But  these  rights  must  be  balanced  against  the  judgment  and 
capabilities  of  schools  to  serve  all  students  well.  Some  of  the  present  restrictions  on 
the  discipline  of  disabled  students  set  a  double  standard  that  acts  as  a  disincentive 
for  holding  these  students  fully  accountable  for  their  behavior.  Worse  still,  current 
law  does  not  adequately  take  into  account  the  rights  of  school  personnel  and  other 
students  to  work  and  learn  without  fear  of  violence. 

Many  of  the  incidents  of  disruptive  behavior  and  IDEA  can  be  addressed  to  effec- 
tive school  discipline  policies,  inservice  education  in  effective  classroom  manage- 
ment, and  the  support  of  parents.  Unfortunately,  present  law  too  often  puts  parents 
and  schools  in  an  adversarial  relationship.  We  strongly  support  provisions  that 
would  encourage  mediation  of  disputes  over  placement  or  any  other  provision  of  a 
student's  EEP  as  a  means  of  encouraging  schools  and  parents  to  work  as  partners 
where  problems  exist. 

At  the  same  time,  this  reauthorization  must  address  certain  key  elements  of  the 
"stay  put"  provisions  regarding  disciplining  students  with  disabilities. 

We  believe  the  "stay  put"  rule  should  remain  intact  except  three  very  limited  cir- 
cumstances: 1)  weapons  possession,  2)  behavior  dangerous  to  oneself  or  others,  in- 
cluding possession  of  drugs  and  physical  or  sexual  assault,  and  3)  serious  and  chron- 
ic disruption. 

There  are  no  extenuating  circumstances  that  justify  diflerential  treatment  for  stu- 
dents who  bring  weapons  to  school.  The  reauthorization  of  IDEA  should  acknowl- 
edge the  need  for  school  districts  to  have  a  single  standard  of  conduct  regarding 
weapons  possession  by  a  student  on  or  near  school  grounds.  The  consequences  for 
mistakes  are  simply  to  grave  to  allow  weapons  possession  to  be  treated  any  other 
way  that  swiftly  and  forcefully.  We  support  provisions  that  would  extend  provisions 
dealing  with  guns  to  cover  possession  of  other  dangerous  weapons. 

Some  behavior — especially  actions  that  threaten  the  safety  of  a  student  or  school 
employee — is  simply  unacceptable  in  the  school  no  matter  who  the  person  is.  Schools 
must  have  the  flexibility  to  deal  with  students  who  are  a  danger  to  themselves  or 
others  without  an  arbitrary  time  frame  that  compels  them  to  put  up  with  an  intoler- 
able situation.  Sadly,  some  of  our  members  have  been  the  victims  of  assault  or 
threats  of  violence  only  to  find  the  student  in  the  class  on  the  following  day  because 
of  the  stay  put  rules. 

When  it  is  determined  that  a  student  should  be  placed  in  an  alternative  setting, 
it  is  essential  that  the  alternative  setting  includes  elements  of  the  program  that 
help  students  to  learn  appropriate  behavior. 

Effective  school  discipline  policies  must  be  clear  and  consistent,  no  less  so  when 
a  student  has  a  disabling  condition.  Students  and  their  parents  must  understand 
the  consequences  of  disruptive  or  other  inappropriate  behavior.  Nothing  in  the  fed- 
eral legislation  should  undermine  a  school's  ability  to  enforce  rule  of  conduct  or  un- 
dermine the  ability  of  schools  and  parents  to  work  together  to  help  children  learn 
appropriate  behavior  in  the  school  and  community. 

After  a  school  has  made  reasonable  efforts — including  the  use  of  paraprofessional 
school  aides,  counseling,  and  other  strategies — a  principal  must  have  the  unilateral 
ability  to  remove  a  student  who  has  brought  a  weapon,  is  a  threat  to  him-  or  her- 
self, or  exhibits  serious,  chronic  disruptive  behavior  and  place  the  student  in  an  al- 
ternative setting  while  the  lEP  team  reviews  the  placement  and  attendant  cir- 
cumstances. 

In  cases  where  a  student  is  moved  from  one  placement  to  another,  learning  must 
continue.  If  it  is  determined  that  the  least  restrictive  environment  for  a  special- 
needs  student  is  some  setting  other  than  the  general  classroom,  the  education  and 
other  appropriate  services  must  be  continued.  This  same  principle  must  guide  deci- 
sions to  move  general  education  students  into  an  alternative  program. 

Reasonableness  must  guide  the  provisions  of  IDEA.  Where  the  federal  government 
has  set  requirements  for  service,  federal  resources  must  be  commensurate  with  the 
expectation  on  schools  and  school  employees.  Many  of  the  issues  that  make  inclu- 
sion a  problem  can  be  addressed  by  appropriate  class  size,  a  continuum  of  place- 
ments, appropriate  services,  and  inservice  education.  Each  of  these  require  both 
funding  and  technical  assistance  that  can  only  come  from  the  federal  government. 
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We  look  forward  to  working  with  Members  of  the  Subcommittee  to  resolve  the 
challenges  we  face  and  assure  that  IDEA  continues  the  positive  contributions  it  has 
made  to  education,  American  society,  and  the  nation's  economy. 

The  National  Urban  Reform  Network, 

Boston,  MA  02108, 

August  1.  1995. 
Hon.  Tom  Harkin, 
U.S.  Senate, 
Washington.  DC  20510. 

Dear  Senator  HaRKIN:  I  write  to  you  as  a  way  of  continuing  the  dialogue  we 
began  during  my  testimony  before  the  Disability  Policy  Subcommittee  on  the  after- 
noon of  July  11th.  Because  of  my  need  to  catch  a  plane  to  return  to  Long  Beach 
that  night,  I  was  unable  to  speak  with  you  after  the  hearing  regarding  several  areas 
of  concern  that  questions  of  yours  touched  upon.  I  hope  this  letter  will  help  to  clarifV 
the  views  I  expressed  about  my  district's  concerns  with  the  discipline  issues  regard- 
ing disabled  students  as  well  as  the  input  of  the  National  Urban  Reform  Network's 
other  Superintendents. 

In  my  verbal  testimony,  I  spoke  about  the  competing  forces  each  of  us  struggles 
with  in  trying  to  reinforce  the  rights  and  responsibilities  that  form  the  core  oi  our 
mission  as  piiblic  educators.  Each  of  us  is  committed  to  providing  the  best  and  most 
appropriate  education  for  ALL  of  our  students.  To  achieve  this — while  at  the  same 
time  retaining  the  necessary  community  support  for  our  efforts — we  have  a  respon- 
sibility to,  ahove  all  else,  ensure  that  every  child  who  comes  to  school  is  safe  at 
school.  During  this  era  of  diminishing  resources  within  our  schools  and  community- 
support  organizations,  a  superintendents's  job  is  challenged  further  by  the  need  to 
serve  increasing  numbers  of  children  whose  chaotic  family  lives  and  poor  prepara- 
tion for  the  demands  of  the  classroom  place  an  increased  burden  on  support  serv- 
ices. 

Teachers  in  public  schools  typically  look  out  each  morning  on  classes  of  up  to  35 
students  or  more;  often  a  large  proportion  of  their  students  are  beset  with  emotional 
or  behavioral  problems,  only  some  of  which  are  identified  officially  as  requiring  spe- 
cial services,  because  I  have  stood  before  classes  such  as  these,  I  empathize  with 
the  strain  these  teachers  work  under  every  day.  And  I  know  from  conversations 
many  of  them  have  had  with  me  that  dedicated  teachers  are  reluctantly  deciding 
to  walk  away  from  a  profession  they  love  because  of  the  burnout  they  experience 
in  coping  with  a  steady  barrage  of  disruptiveness  and  discipline  problems. 

I  want  to  reiterate  to  you  that  discipline  problems  and  acts  of  violence  have  be- 
come all-too-apparent  in  our  schools,  our  communities  and  in  our  children's  families. 
They  are  certainly  not  confined  to  our  disabled  population  nor  even,  as  our  figures 
from  the  Network  survey  tell  us,  disproportionately  represented  within  it.  However, 
since  the  reauthorization  of  IDEA  is  addressing  specifically  the  discipline  of  stu- 
dents protected  by  IDEA,  it  is  within  the  microcosm  of  this  far  larger  challenge  that 
I  intend  for  my  remarks  to  rest.  Let  me  also  be  clear  that  my  comments  regarding 
the  expulsion  of  a  disabled  student  relate  only  to  a  youngster  whose  act  of  violence 
within  the  school  has  been  judged  by  his  specific  team  of  experts — who  are  inti- 
mately familiar  with  his  background — not  to  be  a  manifestation  of  his  disability  OR 
to  have  resulted  from  the  school's  inappropriate  placement. 

I  believe  I  can  speak  for  my  12  Superintendent  colleagues  in  the  National  Urban 
Reform  Network  when  I  write  that  it  benefits  no  one  in  the  community  when  we 
expel  any  student  from  school.  What  it  accomplishes  is  to  make  the  school  environ- 
ment safer  for  those  individuals  who  were  threatened,  but  statistics — not  to  mention 
common  sense — tell  us  that  a  youngster  who  doesn't  attend  school  is  more  likely  to 
become  a  disruptive  presence  in  the  community,  is  less  likely  to  go  on  to  complete 
high  school  and  will  probably  end  up  in  our  criminal  justice  system. 

Expulsion  is  not  the  best  solution  for  any  student,  whether  he  is  disabled  or  not. 
Every  educator  knows  this.  As  Steven  J.  Kukic  of  Utah's  Office  of  Education  testi- 
fied on  July  11,  "expulsion  is  an  unfortunate  ending  to  a  sad  interaction  between 
the  school  and  that  student".  As  I  see  it,  expulsion  is  the  response  of  last  resort, 
to  be  used  only  when  a  school  system's  capacity  to  respond  has  been  determined  to 
be  insufficient.  And  if  I  cannot  convince  my  district's  parents  that  we  will  perma- 
nently remove  violent  students  from  the  classroom,  their  already  teetering  faith  in 
public  education  will  be  sorely  tested. 

It  is  abundantly  clear  to  me — in  my  seat  as  a  Superintendent  of  a  large  urban 
school  district — that  in  the  face  of  rare  instances  of  violent,  injurious  behavior  that 
cannot  be  linked  to  a  child's  disability,  schools  have  few  choices  left  other  than  to 
remove  such  a  student  from  his  customary  surroundings.  Of  course,  the  challenge 
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becomes  what  happens  to  these  youngsters  when  their  school  fails  to  be  an  appro- 
priate place  for  learning.  Under  IDEA,  it  is  the  responsibility  of  the  district  to  pro- 
vide an  education  to  a  disabled  student  even  if  the  behavior  that  resulted  in  the 
youngster's  expulsion  is  determined  not  to  be  related  to  his  disability.  As  a  Super- 
intendent, however,  it  fails  to  me  to  explain  to  my  city's  families  why  scant  re- 
sources of  the  school  system  are  being  disproportionately  spent  to  educate  a  child 
whose  behavior — which  is  unrelated  to  his  disability — once  threatened  their  own 
children's  safety.  This  is  not  a  question  to  which  I  can  offer  a  wholly  satisfactory 
answer. 

Do  I  believe  that  every  child — regardless  of  whether  he  or  she  is  determined  to 
be  disabled  or  not — ought  to  be  given  an  education  even  if  behavioral  problems 
make  the  path  to  doing  so  difficult?  My  answer  is  unequivocally  yes.  Do  1  believe 
school  systems  by  themselves  are  able  to  achieve  this  educational  continuum  for  vio- 
lent students?  My  answer  in  unequivocally  no.  What  is  necessary  to  reclaim  these 
students  is  what  Dr.  Kukic  refers  to  as  "family-centered,  community-based,  com- 

Srehensive,  and  culturally  competent"  agencies  to  respond  to  the  needs  of  students. 
Unfortunately,  as  we  have  come  to  more  clearly  understand  this  need  for  a  web  of 
community  services,  the  resources  and  personnel  necessary  to  bring  such  coalitions 
together  are  withering  under  the  weight  of  extraordinary  budget  reductions.  And  as 
this  happens,  it  is  again  the  schools  to  which  parents  turn  for  answers  to  their  chil- 
dren's problems. 

This  dynamic,  I  believe,  is  at  the  hub  of  the  Question  you  face  in  resolving  the 
discipline  issues  in  this  reauthorization.  Unless  schools  can  be  brought  into  partner- 
ship with  human  service  agencies,  the  juvenile  justice  system,  the  foster  care  sys- 
tem, the  department  of  social  services  and  the  recreational  departments,  these  most 
dangerous  children  will  continue  to  be  underserved  in  terms  of  their  education.  In 
Long  Beach,  we  are  working  to  do  this  as  a  part  of  our  district's  systemic  reform; 
our  Student  Problem  Identification/Resolution  program,  for  example,  is  funded  by 
the  Office  of  Criminal  Justice  Planning  and  coordinated  by  the  Long  Beach  Police 
Department  in  cooperation  with  the  school  district. 

Perhaps  it  is  appropriate  in  this  reauthorization  to  do  as  Dr.  Kukic  recommended 
and  "direct  that  states  and  local  districts  must  develop  the  full  continuum  of  con- 
sequences, as  well  as  comprehensive,  interagency  services,  in  their  own  best  ways" 
to  be  responsible  for  the  continuing  education  of  all  such  students. 

As  I  close  this  letter,  I  would  like  to  return  for  a  moment  to  my  testimony,  in 
which  I  issued  a  warning,  one  that  you  are  well  aware  of: 

What  we  cannot — and  you  should  not  allow  to  happen  is  for  a  few  atrocious  inci- 
dents— and,  you  will  no  doubt  hear  of  some — to  sway  your  judgement  so  that 
new  regulations  offer  opportunity  for  districts  in  which  frustration  levels  be- 
come so  high  that  they  may  "get  rid  of  disruptive  special  needs  children  under 
the  banner  of  defining  them  as  dangerous.  Also,  because  minority  children  who 
are  disabled  tend  to  be  treated  less  well,  it  is  good  to  be  mindful  of  their  cir- 
cumstances in  any  change  you  undertake. 

Discipline  is  a  critical  area  of  concern  in  this  reauthorization.  But  changes  must 
be  handled  with  sensitivity  and  with  an  awareness  of  how  your  actions  are  going 
to  impact  these  children,  particularly  those  who  don't  have  well-educated  parents 
to  fight  on  behalf  of  their  rights.  Minority  children,  especially  those  whose  cultural 
backgrounds  and  language  differences  make  communication  difficult,  are  already 
often  the  least  well  served  by  IDEA  since  their  parents  are  unable  to  be  resilient 
advocates.  These  regulations  should  not  make  their  plight  even  more  difficult  that 
it  is. 

I  welcome  your  response  and  offer  my  continued  interest  in  h'elping  to  arrive  at 
constructive  and  equitable  remedies  to  very  challenging  circumstances. 
Sincerely, 

Carl  Cohn, 
Superintendent  of  Schools. 

[Additional  material  may  be  found  in  committee  files.] 
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Prepared  Statement  of  Carl  Cohn 
I  «i«'ino«t.  apprecriar.ivc  of  thip  opporttiiiUy  you,  Mr. 
Ch«ir»an,  and  your  coimniurer  arc  providing  ho  the  Coiwun- 
ii.y  Trei-Uing  nnd  A»fli6t/.nce  Center '»  N«t.ionol  Urban  Pefonu 
N«tworlt  no  pojticipatc  in  this  important  tiialoguc  about  an 
iasue  o£  upp«rmoot  concorn  to  every  parent  with  a  school- 
aged  child  ■  th«  eafety  ot  the  environment  into  which  they 
Bend  their  eono  und  daughters  180  morninya  «ach  year.  We 
owe  ^r.   to  these  familiftn  -  you,  a»  legjfilators,  and  I,  ae 
a  Superintendent  and  Lhereforc  a  pereon  ultimetely  respon- 
B3hlc  for  er.udents'  rfnily  well-being  -  to  deliberate  the 
diiiicult  iBsucB  uX  rights  and  rftnponBibilitiftK  regarding 
yniin^BterS'  violenL  and  dangerouo  behavior  in  onr  nchoolS. 
Tn  preparing  my  teorimony,  i  was  informed  by  the  12 
other  Superint.*tnd#int«  in  our  Network  of  urban  school  die- 
trict-a  about  thair  oxpcriencoo  wif.h  discipline  iSBueS  in» 
volving  their  diaabled  population.  Among  our  dietrictc  wft 
overRftft  the  education  of  more  than  600,000  atudente,  juot 
about  the  same,  Mr.  ciiAirman,  ae  the  eiivirc  population  of 
your  state '8  largcct  city.  Included  in  this  niitnh«r  are 
tene  of  thoueandu  uX  bUud^aL^  whose  diaabilitice  neeoooi  • 
tate  an  inrtlvlrtualized  education  plan  and  require  aupport 
oorvioeu:  Though  the  percantagu^  of  npAcial  needs  etudenta 
varies  from  dintrict  to  diotriet,  our  Katwork,  (janorally 
speaking,  is  only  Bliqhtly  abuvc  Uhe  national  average  of 
close  to  12%. 


Now  let  me  ehare  with  you  eome  of  the  findings  of 
our  ourvey  of  the  Katwork'e  Suparintanrtantc .  nii«  both  to 
my  time  oonetraint  today  and  the  abeonce  of  hard  data  en 
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some  of  the  more  uubtle  puiiitu  ol  your  deliberations,  I 
will  do  my  beot  to  oununarize  the  thruet  of  my  colleague's 
conccrno . 


>>>  School  oysteme'  eonetituctnto  «r«  demand!  n^  MhrtvA 
all  else  that  claesrooine  be  "safe  and  orderly". 

Thlc  io  a  legi1;ima^e  expectat.ion  that  adminia- 
T-rar-ftre,  HWa  onroAlvAB,  know  must  be  met. 

>>>   Although  thoro  aro  oovoral  dletrieto  wit.hin  our 
Network  in  which  diseaetietaction  with  IDEA,  in 
regard  to  itc  dicciplinary  regulationo/  ie  high/ 
ovorall  -  and  this  is  in  urban  dietricte    our 
Supcrintcndcntc  are  not  finding  their  ability 
to  meet  the  need  for  cchool  cafety  compromieed 
by  the  current  IDEA  dieeipline  statutse  wh«n  - 
and  1  emphasize  this  point  -  WHt'N  the  student 'e 
behavior  la  found  to  be  related  to  hia  or  her 
dipahi.lJty. 

>>>      In  inetanceo  when  harmful  or  potentially  danger- 
ous achinnR  are  linked  to  a  special  needs  child/ 
and  those  injurious  actions  cannot  be  linked  to 
a  child's  disabling  condition  or  to  an  inappro- 
priate placement/  our  Superintendents  express  a 
a  gr^eat  ainounL  o£  concern  thaL  a  two- tiered  eys- 
tem  of  punishment  -  particularly  with  the  abil- 
ity to  expel  a  student  -  is  resulting  in  an  un- 
fair and  ultimately  unworkable  cituation.  It  ie 
not.  only  much  iiirir«  difficult  to  removft  thes  hand- 
icapped Student  from  on-going  contact  with  other 
youngeterc  and  staff/  but  unlike  his  non-disab- 
led peers  the  school  remflins  legally  hound  t.o 
provide  all  the  support  services  necessary  to 
continue  hie  education. 

>>>   Hlieii  it  uuiiicb  Lu  weopuub  -  a   UeXlulLxuii  uf  wliicU 
many  Supwrixttwiidentw  would  lik«  to  see  wxpandwd 
to  include  Knives  as  well  as  guns  -  they  cannot 
be  tolerated  within  our  schools,  no  iueLLer  who 
brings  them  there.  Any  disabled  student  carrying 

a  weapon  In  school  -  or  uning  object©  or  brute 
etTBuyUh  to  <jooavi]t  a  ctnriAnr.  or  teacher  -  our 
Superintendents  beljftve  should  be  able  to  b«  in- 
meriiateiy  reinovMU  from  the  cnrroundingfl  in  which 
the  incident  noourred  whi !«  a   thorough  reevolua- 
tion  of  the  student  takes  place.  Ae  you  are  well 
aware/  ij)RA  current  J  y  allowe  us  to  do  thic  wir.h 
fircorm  pocees«ion,  and  clearly  our  Network  Sup- 
erintendents would  appreciate  being  given  the: 
capaclLy  by  the  fcdoral  govcrnnifini,  to  eixpnnd  the 
arena  of  what  con«titute8  a  "dauber  to  Hclf  and 
others",  while  ttvtiiig  within  the  protectivw  cri 
taria  wX  IDEA'S  intent. 
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AC  SupttrintcnOen^  of  th*  third  Isrgftct  echool  dietiict 
in  California,  a  inulti-etUnic  community  with  more  than  its 
oharn  of  gang-THlntnd  troubles  and  violunce,  l*»t  me  osoure 
you  that  l  ish«re  my  colleogiiftn '  truotrations  an<i  concerns. 
Howevei ,  06  I  end  my  tcotimony,  I'd  li)c«  tn  t.ry  r.O  frame 
your  mission  in  a  somowhttt  larger  pfir«pectivc. 

Though  our  attention  today  must  be  focused  uai  waye  to 
respond  to  the  ogregioug  behwviorft  of  a  very  small  number 
of  dieoblcd  etudente,  it  iu  wi«*  not  to  forget  thnt  vio- 
lence 18  vintortunately  a  social  virue  afflicting  too  many 
of  our  youngeterR  wh«t.her  they  are  disabled  or  not.  The 
epidemic  of  violence  in  our  schools  is  not  the  product  ot 
disabled  uLuUciiUs  lun  omock.  It  ia  £oz-  inoro  oomplioat*d 
and  widespread  and  its  roots  tunnel  out  from  under  our 
buildings,  6»»king  repDcn) nhmAnt  in  our  larger  community. 
It  tomorrow  every  potentially  dangerous  gpocial  ne»<ds 
cnild  were  expelled  from  our  bvhwols,  the  challongco  that 
we  fac«  In  nirtintaining  school  safety  would  not  go  away. 

W^/  as  a  society,  »i**d  to  confront  in  constructive 
and  rational  ways  the  reasons  vhy  this  upshot  of  violenc« 
is  occurring  and  explore  preventive  and  ameliorative  reme- 
dies for  it.  Research  into  functional  assessments  and  pos- 
itive behavioral  oupporta  -  of  the  kind  Dr.  Donald  Deshler 
testified  about  -  ehowe  promise  and  we  urge  you  to  support 
those  essential  explorations.  W©  also  want  you  to  recogni- 
ze the  vital  role  professional  development  funds  have  in 
preparing  uc  to  deal  with  current  classroom  realities. 

What  we  cannot  -  and  you  should  not  -  allow  to  happen 
is  for  a  few  atrocious  incidents  -  and,  you  will  no  doubt 
hear  of  some  -  to  sway  your  judgment  so  that  new  regula- 
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tions  off or  opportunity  for  districtc  in  which  frustration 
l«v«le  become  co  high  that  they  may  "got  rid  of"  disrup- 
tive d^pecial  needo  children  under  the  banner  of  defining 
then  as  dangefoue.  Aleo,  befiauee  minority  children  who  are 
disabled  tend^to  be  treated  lees  well,  it  ie  good  to  be 
mindful  of  their  circumatance  in  any  change  you  undertake. 
Ae  SuperintendenLe,  we  are  eager  to  assist  you  in  the 
job  which  lie»  ahead.  But  before  moving  ahead,  let  ea^ch  of 
us  pause  long  enough  to  imprint  in  our  minds  moments  of 
indivi,dual  triumph  from  the  Special  Olympics  World  Gaines. 
If  not  for  setting  achievable  goals  and  recognizing  these 
youngsters  for  meeting  them,  many  of  these  Special  Olym- 
pians, might  be  children  we  are  testfying  about  today.  Let 
them  be  instead  a  voice  reminding  us  that  what;:  can  be  ac- 
complished by  punishment  io  dwarfed  by  what  we  can  do  if 
we  have  the  tool*  we  ne«d  to  help  childron. 

Prepared  Statement  of  Charles  L.  Weatherly 

My  name  is  Charles  Weatherly  amd  I  am  an  attorney  from 
Atlanta,  Georgia.   My  firm,  The  Weatherly  Law  Firm,  hae  a 
practice  that  is  almost  exclusively  devoted  to  the  representation 
of  local  school  districts  in  matters  involving  the  education  of 
children  with  disabilities .   Although  my  firm's  practice 
concentrates  primarily  in  the  southeastern  states,  we  have 
engaged  in  representation  of  districts  in  other  parts  of  the 
country.   The  school  districts  that  we  represent  range  in  size 
from  10,000  to  160,000  students. 

In  the  course  of  our  representation  of  scfnool  districts  smd 
in  the  provision  of  training  to  administrators  and  staff  of  state 
and  local  school  districts,  my  firm  has  had  the  opportunity  to 
woi'k  with  educational  personnel  in  about  30  states.   As  a 
eeneequencc.  I  hope  that  I  have  information  to  impart  to  the 
CooMlttec  that  will  assist  it  in  its  reauthorization  efforts. 
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I  am  also  on  the  Board  of  the  Council  of  School  AttorxMy*  of 
Che  National  School  Boazda  Asaociation.   Recently,  X  %«•• 
appointed  as  Chairperson  of  the  Special  Education  Committee  of 
the  Board  whoae  charge  was  to  disseminate  information  regarding 
reauthorization  to  member  school  districts  and  to  gather  comments 
and  suggestions  from  the  membership  with  regard  to  suggested 
amendments  to  the  law.   We  have  recently  sent  letters  to 
approximately  14  0  school  board  attorneys  across  the  country, 
soliciting  their  comments.   Although  some  infotmatlon  has  b««n 
received  so  far,  it  is  anticipated  that  much  more  information 
will  be  forthcoming.  ^ 

Although  a  number  of  proposals  are  being  made  with  regard  to 
the  reauthorization  of  the  Individuals  with  Dis2ibilities 
Education  Act,  the  most  controversial  of  the  topics  to  be 
considered  by  this  Committee  will  be  the  development  of  a  federal 
policy  with  regard  to  the  discipline  of  children  with 
disabilities.   One  of  the  reasons  that  the  topic  is  so 
controversial  is  that  there  are  those  that  vreuld  suggest  th-at 
there  is  not  a  problem  in  this  area  that  needs  addressing  and,   ^ 
consequently,  would  advocate  that  this  Committee  recommend  no 
changes  to  the  statute.  , 

In  addressing  whether  there  is  a  problem  and  the  extent  to 
which  there  is  a  problem,  I  believe  that  it  is  important  to  make 
the  observation  that  public  schools  have  changed  dremiatically 
over  the  past  25  years.   When  I  first  started  practicing 
education  law,  the  concern  of  school  officials  with  regard  to 
discipline  focused  on  issues  of  dress,  prof  amity,  smoking, 
alcohol  use,  fights,  etc.   Unfortunately,  the  public  schools 
today  are  confronted  with  conduct  on  the  part  of  students  that 
includes  rape,  murder,  physical  and  sexual  assault,  destruction 
of  property,  malicious  disregard  of  school  rules,  etc.   Much  of 
these  activities  are  centered  arouftd  the  proliferation  of  gang 
activity  among  our  students.   Thus,  the  environment  in  schools 
today  in  terms  of  safety  is  markedly  different  than  it  was  in  the 
early  1970 's  at  the  time  of  the  development  of  the  Education  of 
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All  Handicapped  Children  Act.  now  IDEA. 

Further,  I  have  read  a  number  of  periodicale  in  which 
various  advocatee  and  governmental  officials  have  stated  that  the 
issue  of  dangerous  behaviors  on  the  part  of  children  with 
disabilities  is  "overblown."   Although  it  is  my  understanding 
that  this  Committee  recognizes  that  this  is  a  problem,  and  that, 
in  fact,  the  Department  of  Education  has  recognized  a  problem 
through  some  suggested  revisions  to  the  statute,  I  think  that  it 
is  imperative  to  at  least  apprise  this  Committee  that  there  are 
many  examples  of  assaults,  rapes,  murders,  etc.  by  children  with 
disabilities  that  are  occurring  in  schools  today.   I  will  provide 
this  to  the  Committee  in  the  form  of  an  Exhibit. 

The  problem  that  is  presented  is  that  school  officials  have 
been  unable  to  exercise  discretion  in  order  to  remove  dangerous 
and  seriously  disruptive  students  from  their  current  school 
placements  into  alternative  settings,  without  following  the 
expensive  and  time-consuming  due  process  procedures  under  IDEA. 
Under  the  law,  as  it  currently  exists,  before  a  school  district 
can  initiate  a  change  in  a  child's  educational  placement,  notice 
must  be  provided  to  the  child's  parents  of  the  proposed  change 
and  the  reasons  for  that  change.   If  the  parents  do  not  consent 
CO  the  change,  school  officials  are  prohibited  from  effecting  the 
change  until  procedures  under  IDEA  are  exhausted. 

During  the  period  of  time  that  the  parties  are  in 
disagreement  over  the  child's  placement,  the  child  must  remain  in- 
the  last  agreed-upon  placement  until  the  dispute  is  resolved. 
This  is  referred  to  as  the  "stay-put  provision"  of  IDEA  and  it  is 
the  provision  that  is  the  center  of  the  controversy  being 
addressed  by  this  Committee. 

In  1988,  the  United  States  Supreme  Court  was  presented  with 
the  question  of  whether  there  was  a  dangerousness  exception  to 
the  Btay-put  provision.   The  Court  responded  that  school 
officials  could  remove  a  child  for  up  to  ten  days  without 
violating  IDEA  but  that  any  removals  in  excess  of  that  period  of 
time  could  not  be  done  unilaterally  by  school  officials.   Rather, 
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school  officials,  if  parents  do  not  agree,  are  required  to  saak 

an  injunction  from  state  or  federal  court  in  order  to  itiunadiately 

remove  the  dangerous  or  significantly  disruf-ve  student  for  more 

than  ten  days. 

Many  have  argued  that  the  solution  to  the  alleged  parade  of 

horrible  behaviors  which  I  and  many  others  have  described  is  the 

injunction  or  temporary  restraining  order.   I  submit  to  you  that 

requiring  school  officials  to  go  to  court  every  time  that  a 

student  with  disabilities  presents  dangerous  or  seriously 

disruptive  behavior  within  the  school  environment  is  a  very 

f 
unsatisfactory  tool  for  solving  the  problem.   The  reasons  for 

this  are  severalfold. 

In  the  first  place,  utilization  of  the  courts  to  resolve 

these  disputes  can  be  an  expensive  process  for  both  schools  and 

parents  who  must  be  drawn  into  the  litigation.   Even  if  a 

temporary  restraining  order  is  obtained,  it  is  only  likely  to  be 

provided  for  a  period  of  time  until  a  more  appropriate  placement 

is  chosen.   During  this  time,  an  appropriate  alternative  setting 
is  typically  approved  by  the  courts. 

If  either  the  parent  or  school  officials  disagree  with  the 
court's  original  ruling  on  the  temporary  restraining  order,  the 
parties  then  face  a  trial  in  state  or  federal  court  on  a 
preliminary  injunction.   At  such  a  trial,  all  issues  involving 
the  education  of  the  student  in  question,  including 
identification,  evaluation  and  placement,  will  be  subject  to 
review.   As  most  attorneys  representing  parents  and  school 
officials  advocate  the  use  of  expert  witnesses  to  assist  in  the 
preparation  and  presentation  of  their  case,  the  consequence  of 
thxs  is  a  process  that  is  extremely  expensive. 

A  second  problem  with  the  utilization  of  the  courts  is  that 
this  inherently  draws  the  proverbial  "line  in  the  sand"  as  it 
relates  to  the  relationship  between  the  school  and  the  parents. 
From  the  point  that  the  parent  is  served  with  the  complaint 
Seeking  a  temporary  restraining  order,  the  prospects  of  the 
cooperative  relationship  between  school  officials  auid  the  parents 
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ip  davMilotping  a  program  for  the  disabled  child  will  be  forever 
loae.   Because  of  the  en^haeie  by  the  Supreme  Court  on  parental 
participation  in 'every  stage  of  the  process,  including 
development  and  implementation  of  the  child's  lEP,  this  is  a  high 
price  to  pay.  ,  . 

Obviously,  requiring  school  officials  to  obtain  relief  from 
coikrt*  in  order  to  immediately  deal  with  children  who  are 
•adangcring  themselves  or  others  usurps  the  authority  of  school 
officials.   The  question  really  becomes  one  of  who  is  in  the  best 
position  to  make  the  judgment  that  a  serious  problem  exists 
within  the  aichool  environment.  ,  Should  courts  be  making  those 
judgments  or  should  there  be  some  flexibility  for  school 
officials  to  maike  these  judgments? 

Par   instance,  the  Fifth  Circuit  Court  of  Appeals  in  a 
disdipline  case  under  IDEA  noted  that  "nothing  in  the  regulations 
or  the  legislative  history  suggests  that  Congress  intended  to 
remove  from  local  school  boards  who  alone  are  accountable  to  the 
entire  school  community  their  long  recognized  authority  and 
responsibility  to  ensure  a  ekfe   school  environment."   The  Eighth 
Circuit  has  noted  "that  in  the  case  of  dangerous  disabled 
children,  the  purpose  of  removal  was  not  punishment,  but 
maintaining  a  safe  learning  environment  for  all .. .students. " 
Lastly,  the  Ninth  Circuit  has  recently  observed  that  schools  have 
"a  special  obligation  to  ensure  that  students  entrusted  in  their 
care  tare  kept  out  of  harm's  way."   That  court  went  on  to  find 
t;hat  school  officials  should  be  reasonably  concerned  tibout 
liability  for  failing  to  remedy  peer  sexual  harassment  that  «irould 
expose  female  students  to  a  hostile  educational  environment . 

What  thid  latter  case  brings  to  the  fore  is  the  issue  of 
liability  on  the  part  of  school  officials  »^o  are  not  allowed 
enough  flexibility  to  ensure  a  safe  school  environment.   There  is 
extensive  litigation  occurring  today  over  the  question  of  whether 
•eh6ola  have  a  custodial  relationship  with  students  such  that 
tbara  is  an  affirmative  duty  to  protect  them  from  injuries 
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•uffarad  not  only  at  the  hande  of  school  officials  but  of  third 
partisa,  auch  as  other  students.   Although  the  deCisiona  thua  far 
have  not  found  a  custodial  relationship,  they  have  addressed  the 
fact  that  under  circumstances  where  it  is  clear  that  school 
officials  knew  or  had  reason  to  know  that  a  child  may  be  in  a 
situation  of  danger,  school  officials  have  a  duty  to  respond  and 
to  provide  a  safe  environment .   Failure  to  do  so  might  result  in 
liability  on  the  part  of  school  officials. 

This  liability  issue  is  important  for  the  Committee  to 
consider,  as  the  behaviors  that  may  be  of  concern  to  school 
officials  could  involve,  for  example,  physical  assaults.   If  a 
student  has  exhibited  a  tendency  toward  seriously  aggressive 
behavior  toward  other  students,  school  officials  are  then  put  on 
notice  that  there  is  a  likelihood  that  injury  might  occur  to 
other  students  within  the  school  setting.   Not  only,  then,  is 
there  a  concern  aibout  protecting  other  students  in  that 
environment,  but  there  is  also  a  concern  with  regard  to  the 
liability  of  school  officials  for  failing  to  protect  other 
students  within  the  setting  from  harm.   Similarly,  the  school 
could  face  liability  if  the  disabled  child  is  improperly  removed 
-from  the  school  setting. 

The  problem  has  become  even  more  acute  in  recent  years  with 
the  emphasis  by  advocacy  groups,  parents  and  the  Department  of 
Education  upon  serving  children  in  the  least  restrictive 
environment.   This  is  sometimes  referred  to  as  the  "inclusion 
movement."   Furthermore,  the  Department  of  Education  has 
recommended  as  part  of  its  proposals  for  reauthorization  that 
there  be  increased  expectations  of  disabled  student  and  that 
there  be  increased  accountability  on  the  part  of  schools . 
Although  I  certainly  support  these  suggestions,  it  must  be  noted 
that  the  current  problem  with  dangerous  and  seriously  disruptive 
students  is  only  exacerbated  with  this  new  focus  and  emphasis 
upon  inclusion. 

What  schools  are  now  being  asked  to  do  is  place  children, 
even  those  that  exhibit  serious  behavioral  problems,  in  regular 
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claaaes.   When  children  with  disabilities  who  have  been  placed  in 
regular  classes  are  a  serious  disruptive  force,  the  law 
recognizes  that  such  children  may  not  be  appropriately  served  in 
those  settings.   However,  the  resolution  of  that  issue  is 
something  that  must  be  made  through  the  administrative  procedures 
of  the  Act,  if  the  parents  do  not  agree  or  if  the  school  district 
does  not  obtain  an  injunction.   In  other  words,  we  are  back  to 
the  point  of  having  to  use  the  courts  to  effect  a  move  to  an 
alternative  setting.   Further,  the  incidents  will  only  increase 
because  children  will  be  taken  out  of  More  protective  settings, 
and,  perhaps  rightly  so,  placed  in  regular  classes.   However, 
that  does  not  address  the  Issue  of  how  to  deal  with  the  behaviors 
that  are  then  presented  within  those  regular  class  settings. 
What  I  am  seeing  for  the  first  time  in  my  practice  is  a 
significant  backlash  in  the  commiuiity,  particularly  on  the  part 
of  parents  of  nondisabled  children.   Heretofore,  they  have  not 
been  a  major  voice  in  the  process  because  there  has  not  been  an 

impact  upon  them  or  their  families.   Now  that  we  are  seeing  that 
impact,  we  are  experiencing  parents  of  nondisabled  students' 
boycotting  and  picketing  school  boards,  engaging  in  letter- 
writing  campaigns,  etc.  with  a  focus  against  the  rights  of 
disabled  children.   Although  I  oppose  that  and  support  placing 
children  in  the  least  restrictive  environment,  it  is  important 
that  people  looking  at  reauthorization  are  mindful  of  the  fact 
that  all  strategies  used  to  assure  more  inclusion  will  Increase 
the  likelihood  of  dangerous  and  seriously  disruptive  behaviors 
within  those  settings. 

Some  would  suggest  that  the  law  is  creating  appropriate 
standards  for  dealing  with  children  that  are  d  ngerous. 
referencing  a  recent  decision  out  of  the  Eighth  Circuit  Court  of 
Appeals.   I  submit  to  you  that  the  Eighth  Circuit  has  construed 
the  Supreme  Court  decision  in  Honig  so  as  to  make  it  extremely 
difficult  for  school  districts  to  meet  their  burden  of  proving 
that  a  child  is  dangerous 1   In  order  to  remove  a  child  the  ■ehool 
district  must  establish  that  (1)  maintaining  the  child  in  th« 
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placwnwnt  is  aubfltantiallv  llkelv  to  result  in  injury  to  aithar 
himself  or  herself  or  to  others  and  that  (2)  the  school  district 
has  done  all  that  it  reasonably  can  to  reduce  the  risk  that  the 
child  will  cause  injury.   The  burden  of  producing  expert 
testimony,  in  order  to  establish  and  meet  these  standards,  is 
significant.   Further,  it  does  not  allow  any  flexibility  for  the 
seriously  disruptive  student,  unless  the  disruption  is 
substantially  likely  to  result  in  injury. 

There  are  other  ramifications  that  are  occurring  as  a  result 
of  the  limitations  upon  school  officials  in  removing  dangerous 
and  disruptive  students.   For  example,  in  many  instances  across 
the  country,  parents,  when  advised  that  a  school  district  is 
proposing  discipline  of  their  student,  will,  for  the  first  time, 
suggest  that  their  child  has  a  disability.   Following  up  on  this 
suggestion,  the  parents,  generally  through  outside  counsel,  will 
then  request  a  due  process  hearing  under  the  IDEA  to  address  the 
identification  issue.   Several  courts  have  held  that  in  these 
circumstances,  where  the  issue  is  whether  a  child  is  in  fact 
disabled,  the  child  must  remain  in  the  current  school  setting 
until  a  resolution  of  that  issue  has  been  made. 

One  response  that  I  have  frequently  heard  as  to  a  means  for 
dealing  with  dangerous  behaviors  is  that  the  school  district  can 
simply  call  the  police  in  order  to  address  criminal  activity  at 
school.   I  was  asked  to  become  involved  in  a  case  before  a 
Federal  Circuit  Court  of  Appeals  in  which  the  parents  have  taken 
the  position  that  contacting  juvenile  authorities  is  an 
initiation  of  a  change  in  placement  that  is  prohibited  by  the 
IDEA.  That  argument  is  now  being  made  in  several  states  across 
the  country  and  only  deprives  school  officials  of  what  had 
heretofore  been  one  alternative  for  dealing  with  criminal 
activity. 

I  have  also  had  the  opportunity  to  represent  a  number  of 
school  districts  in  one  state  in  which  there  is  a  requirement 
that  all  criminal  activities  at  school  be  reported  through  the 
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juv«nil«  justice  syBtem.   Thus,  when  that  reporting  occurs,  the 
child  is  transferred  into  the  juvenile  justice  system  where  the 
child  is  then  provided  services  either  in  the  juvenile  justice 
system  or  in  the  public  school  setting,  depending  on  the 
^disposition  of  the  juvenile  court.   If  the  rationale  suggested 
above  succeeds,  then  the  school  districts  in  that  state  will  be 
deprived  of  this  vehicle  and  will  be  placed  in  the  position  of 
having  to  go  to  court  to  obtain  an  injunction  in  order  to  effect 
such  a  move  to  an  alternative  setting. 

I  have  heard  many  people  respond  to  the  notion  that  school 
officials  cannot  refer  to  juvenile  authorities  or  call  the  police 
with  astonishment.   I  assure  you  that  advocates  are  taking  a  very 
strong  position  in  this  case  and  have  made  it  very  clear  that 
children  with  disabilities  must  be  dealt  with  exelusivglv  within 
the  school  environment  and  through  the  continuum  of  alternative 
placements.   In  other  words,  it  is  an  educational  problem  and 
cannot  become  a  matter  that  is  subject  to  referral  to  the 
juvenile  system.   Rather  than  juvenile  detention  centers,  schools 
will  operate  or  fund  residential  programs  for  those  that  commit 
the  most  serious  crimes . 

Another  concern  that  I  have  heard  among  advocacy  groups  is 
that  providing  school  officials  too  much  flexibility  places  the 
child  and  the  family  at  serious  risk.   I  s\ibmit  to  you  that  there 
are  several  remedies  available  to  parents  that  would  foreclose 
such  a  result.   For  example,  if  a  child  is  removed  from  school 
under  the  proposals  we  would  be  making  to  the  Committee,  the 

parents  can  contest  that  removal  through  the  procedures  under  the 
Act.   All  that  the  schools  have  been  able  to  do  is  place  the 
child  in  an  alternative  setting  temporarily.   If  the  parents  are 
ultimately  found  to  be  correct  by  a  hearing  officer  or  court,  the 
parents  can  avail  themselves  of  a  remedy  known  as  compensatory 
education,  whereby  school  officials  are  required  to  provide 
additional  services  td  the  child  during  the  summer  months,  etc., 
to  make  up  for  periods  during  which  time  the  child  has  been 
wrongfully  excluded. 
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In  addition  to  compensatory  education,  there  ia  also  a 
remedy  under  the  statute  for  private  placement  reimbursement.   If 
the  parents  are  not  satisfied /with  proposals  .ade  by  school 
officials,  they  are  able  to  seek  a  private  placement  option  and 
obtain  reimbursement  for  that  private  placement,  as  well  as 
prospective  placement,  if  it  is  determined  that  the  school 
district  has  not  proposed  an  appropriate  program. 

Last,  as  discussed  previously,  there  is  a  movement  across 
the  country  at  this  time  to  recover  money  damages  against  school 
officials  under  the  various  federal  statutes.   If  it  can  be  shown 
that  school  officials  have  knowingly  deprived  a       with  a 
disability  of  his  or  her  rights  under  these  federal  statutes, 
parents  would  have  a  claim  against  school  officials  for  these 
violations  and  could  conceivably  recover  money  damages.   Hence, 
there  are  remedies  available  to  parents  if  the  removal  of  their 
child  is  proven  to  be  inappropriate.   There  is  no  remedy, 
however,  for  other  children  that  may  have  been  raped,  injured  or 
deprived  of  significant  educational  opportunities  as  a  result  of 
the  child's  remaining  in  that  setting. 

In  closing,  I  want  to  emphasize  what  we  are  asking  the 
Committee  to  do  in  this  matter.   We  are  simply  asking  that  there 
be  flexibility  afforded  in  the  statute  to  allow  school  officials 
to  remove  children  on  a  temporary  basis  to  alternative  settings 
where  school  officials,  in  their  judgment,  believe  that  the 
disabled  child  is  dangerous  to  himself  or  others  or  presents  a 
significant  disruption  to  the  educational  environment.   We  are 
not  asking  this  Committee  to  change  the  statute  in  a  way  that 
allows  school  officials  to  indiscriminately  suspend  or  expel 
disabled  students  and  deprive  them  of  educational  opportunities. 
Again,  the  flexibility  is  directed  toward  moving  children 
temporarily  to  alternative  educational  settings,  not  total 
removal . 

Finally,  the  Committee  is  confronted  with  the  task  of 
developing  a  standard  understandable  to  parents  and  school 
officials  alike,  that  defines  those  behaviors  that  would  be 


97 

oon«id«red  as  sufficiently  "dangerous"  or  "significantly 
disruptive."  so  as  to  allow  an  exception  to  the  "stay-put" 
provisions  of  the  Act.   If  the  Committee  is  inclined  toward 
making  sudh  an  exception,  I  would  be  happy  to  ma)ce  available  the 
resources  of  the  National  School  Boards  Association  in  an  effort 
tow«rd  drafting  language  to  meet  this  goal. 

Prepared  Statement  of  Kathleen  B.  Boundy 


Mr.  <>■'""■.  Xlanbcn  of  the  Subcommittee  od  Disability  Policy....!  very  ■■ 

I » ipsak  with  you  udiy.  The  mattar  bafon  you  iatoAr  as  it  could  raaoh  la  any  anwioa 
of  lb*  protaetloM  that  an  cunaotly  aeeocdid  school  ace  diildreo  and  youth  with  disabilities  is  of 
cnat  ooncarn  to  ne.  I  have  spam  ttora  than  20  jfaars  iavolvad  \n  iba  fletd  of  education,  specifically 
woridog  on  behalf  of  Jow-ioamie  efaUdrea  and  their  fnniJies  •  first  as  s  teacher  in  a  large  urtian  high 
sdwol  Ib^  as  a  law  stodeot  woriduog  for  CDF  on  oim  of  the  first  cases  brought  under  P.L.  94-142, 
fAattim  J.  v.  Hojlat^^v-  than  for  IS  years  as  an  attorney  for  the  Center  for  Law  and  Education 
representing  low-income  children  and  their  parents.  In  this  latter  role  I  became  a  specialist  in  the 
lepraaaantioa  of  students  with  disabQities  -  almost  by  defauh. 

I  Jobied  tite  Caster  as  a  staff  tftomcy  In  1977.  when  die  regulations  implementing  P.L.  94- 
142  and  Section  504  of  die  Rcbabilitadon  Act  were  pronwlgited,  respectively.  Aldwugh  the  Center 
wu  fiiaded  to  prnvide  back-up  auistanca  to  flaid  attorneys  rcprataotlog  low-lDcome  students  and  their 
£MBilias  in  the  Aill  raaga  of  aducatioo  issues,  with  the  aoactment  P.L.  94-142  in  197S.  die 
pradecauor  to  IDEA,  the  mmber  of  requests  for  auiatancc  on  behalf  of  children  widi  disabilities 
soared.  In  ray  naivete  I  had  asaumad  that  the  incredible  denial  of  equal  educational  opportunity  that  I 
liad  witsaasad  in  Mississippi  was  somehow  different  -  exacerbated  by  poverty,  racial  and  disability 
based  disvimination.  Back  In  197S,  I  tbougbt  tbat  it  had  to  be  an  axtomaly  that  the  childreo  with 
disi^illdas,  who  rcpraaented  die  MaitieT.  class,  had  never  been  permitted  to  attend  sdiool.  or  if 
eorolled,  were  educated  in  separate  trailers  sited  on  the  opposite  side  of  the  playground  from  the 
sdiool  aad  vittually  denied  any  educational  programming  and  services  based  on  their  strengths, 
abOities,  or  needs,  it  did  not  take  long  to  raalize  that  die  experiences  of  die  diiidreo  with  disabilities 
in  Missinippi  were  not  unique.  The  number  of  requests  on  behalf  of  low-iaoome  children  with 
disAUidas  wbo  «;ere  denied  dieir  rights,  and  the  range  of  Issues  pr«entad.  were  almost 
ovenwhalming. 

;. 
Consisiem  with  the  Congraasioaal  findings,  die  Canter's  assistanrfi  was  sou^t  in  a  high 
voiume  of  cases  in  which  theae  children  ware  completely  excluded  from  public  education  and.  more 
flrequcady,  denied  appropriate  education  by  being  sent  home  at  mid  day,  provided  a  limited,  diluted 
curriculum,  placed  in  sqp'egatad  classes/schools  or  instltutiont.  placed  b  classes  with  age 
inappiopriaia  peers,  or  denied  necesaary  tweoty-four  hour  programming  and  services  in  a  residential 
placemaat  However,  right  up  umil  the  U.S.  Supreme  Court's  decision  in  Hontp  v.  Doe  (198S).  the 
single  most  frequent  request  for  help  that  we  received  -  amounting  to  about  40%  of  calls  on  behalf  of 
chttdrco  widi  dbahlHrlrs  -  ooncemad  dilldren  who  were  denied  educatkin  for  purportedly  disciplinary 
reasons.  Ibe  anmemus  variations  used  to  remove  students  with  disabilities  ftom  school  for 
'bahavkir'  or  "icbool  discipline''  related  reasons  was  staggering  and  disconcerting.   [If  only  the 
raaources  and  creativity  di^  went  into  removing  studenu  witii  disabilities  had  been  applied  to  finding 
traft  to  integrate  ttiem  as  fiill  participating  members  of  the  school  community,  maybe  attainment  of 
educatioiial  putcomes  would  be  more  than  a  goal  today  for  the  vast  m^oriiy  of  students  wHh 

r 

A  Typical  CMetiwn  and  now 

A  typical  case  ooncans  a  s&ident  wtdi  disabOities,  who  hiving  been  suspended  for  10  days 
md  ftoas  an  expulsion  bearing,  following  his/her  participation  in  some  kind  of  incident  widi  another 
■Meat  or  a  verbal  outbunt.  All  too  frequently  a  review  of  the  student's  sdiool  records  describes  a 
wmiaet  with  serious  academic  aad  emnrional  diffieuldce  whose  defidcot  academic  skills  are  caused  by 
a  aomplax  of  learning  dtfRculttes  and,  somadrous,  limited  cognitive  ability.  Such  records  often  raflea 
a  long  hiaiory  of  uaaddraased  bebavkical  difficultiflB.  Fuither  review  of  the  pupil's  aducatiooal  history 
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la  ift  to  WtsttB  that  th«  child  had  flm  b«en  rafamd  for  •valuolon  two  yaan  prior  to  Ik*  J 
bacauB*  ka/iba  w  'academically  unable  to  acfaiava  nicceu,*  'tiifn^*4  as  having  a  wmjfii  I 
dtaabOlty.  and  achadulad  on  a  trial  br^is  to  racaiva  apaclal  aducailoo  pending  compUrioM  at  a 
ptycbological  evaluation  *at  the  earlloK  poulbts  time.*  Ten  montha  later  the  icfaool't  pajrebsloflat 
might  even  have  concurred  in  the  diagnotis  of  the  uudant  u  aeverely  learning  dlMbled  and,  ai 
lepoitad  in  one  tuch  published  decision,  even  included  a  writteo  report  that:    *I  can  only  imagine  ttiat 
someone  with  such  deficit  and  lack  of  devalopmam  must  feci  utterly  lost  and  hurallialed  it  this  point 
-  ■ '  '  ]■  i  public  school  «^ere  other  studeots  ...  are  perfonnisg  in  such  eontraat  to  her.'   By 

the  time  ttic  school's  psycboevaluation  npoft  wu  reviewed  by  the  child's  lEP  team,  a  year  may  have 
el^jeed  from  the  student's  initial  rcfeml  and  evaluation.   It  is  not  unusual  to  find  ftmhar  indications 
of  behavioral/emotional  difflculties  tur&ciog  or  a  rqwrt  in  the  child's  file  from  oim  or  more  taadiars 
that  the  student  had  itopped  asaoding  die  program  or  was  axpariancing  academic  failure  prior  to  the 
,  incideot  resulting  in  the  school's  attempt  to  remove  the  student. 

A  number  of  oouru  both  pre  and  pott-ilBDiS  h*^'  recognized  tiiat  a  school's  fiulure  to 
provide  a  student  an  q>propriate  education  may  contribute  to  inappropriate  or  disruptive  behavior;  fliat 
a  school's  "handling  of  a  student  may  have  contributed  to  her  disruptive  behavior.*   For  eouniple. 
one  court  which  r^ectad  (  local  school  disttict's  attempt  to  remove  a  student  with  significant 
behavioral  difficulties  from  sdxwl  and  to  place  him  in  an  isolated  setting,  frnmd  that  the  school 
district  had  failed  to  provide  the  studeat  with  an  ^propriate  program.  Rather  than  eoployiiig 
strategics  to  teach  a  student,  who  bad  bcaa  repeatedly  sobjectad  to  disciplinary  sanctions,  appropriate 
behavior  through  a  behavioral  management  plan  having  a  goal  of  ultinutaly  retumiag  to  the  regular 
education  setting  and  identifying  speclnc  strategies,  the  EBP  merely  described  the  daaaroom  rales,  tiie 
punishment  and  rewards  Ibr  breaking  or  following  them.' 

As  curmuly  written,  IDEA  also  makes  provision  for  profeasional  developmeiu  nd  raqairai 
stataa  and  school  systems  to  keep  abreast  of,  and  to  disseminata  lo  teachers,  'ataiB  of  tfM  art* 
kaowtadga  and  techniques  based  on  education  reaearcfa.*  It  is  critical  that  this  ptovisloo  ba 
Ifflptstnaalad.  Teachers  must  receive  adequate  training,  support  services,  and  dassroon  aides  to 
enable  theot  to  develop  and  implement  effective  iadlvidualbMd  programmiag,  including  bAavionl 
suataglas  and  interventions,  to  meet  the  diverse  needs  of  students  with  disabilities  and  to  pcDvide  Aan 
wtt  lb*  opportunities  to  aSaio  the  educational  outcamea  expected  for  other  students.  Xbm  \m9anmt» 
of  providing  teachers  with  protesiooal  development  and  training  programs  as  wdl  as  the  support 
services  they  need  to  be  successfU  profosionals  cannot  be  over  stated.   Failure  to  do  so  will  insure 
that  there  are  two  sau  of  victims  -  taachars  and  their  students  wbh  dlsabilltias. 

The  Impiicaliam  of  the  Honig  Dedaion 

lo  addreuing  the  appareat  oonfUa  between  the  'stay-put'  raquirenieat  of  IDEA  and  achod 
disciplinary  exclusions  for  the  first  time,  the  Court  iman>ratad  the  statutory  language  directiog  that  a 
disabled  ^ild  'shall  remain  in  [his  or  her]  current  educational  placement'  pending  compledon  of  any 
(wmplaint  or  review  proceeding(s)  wn'etr  0ui  portiOi  and  state  or  local  educational  ageniy  otherwise 
agree  as  'unequivocal*.  108  S.Ct.  at  604,  6QS.  (emphasis  added).   In  a  7-2  opinion  (with  dissenting 
opinions  on  mootneu  groundsj  the  Court  underscored  the  most  essential  underiyiog  principle  of  IDEA 
•  that  CoDtgrau,  based  on  the  long  history  of  mistreatment,  abuse  and  exclusion  of  children  with 
dIsabDities.  expressly  acted  to  strip  sdtool  districts  of  die  unilateral  autliority  to  exclude  smdeoa  widt 
disabilities,  particularly  sudenis  with  emotional  disturbance  from  school.  In  li^  of  this  history  and 
continuing  non-compliance  and  violations  of  the  procedural  rights  of  studwits  widi  disabilities,  I 
would  urge  you  not  to  tamper  with  or  to  undymlne  diit  erfaleal  wfinctele. 

In  its  first  interpretive  ruling  under  IDEA,  the  U.S.  Supreme  Court  had  rulad  that  ttrla 
adherence  to  the  Act's  procedural  requirements  plus  parental  participatton  ultimately,  in  the 
fDnnulatton  of  dielr  child's  individual  education  plan  should  insure  that  disabled  cbikfran  r*calve  all 
of  the  benefits  to  which  they  are  ecitided  by  the  Act.'  Subsequently  in  Honlgv.  Doe,  the  Court 
affirmed  the  right  of  dieae  studeotj  i^  receive  a  free  appropriate  public  education,  the  right  to  have 
any  change  in  their  education  placement  made  by  a  knowledgeable  group  of  persons  and  occur 
thrcwgh  prescribed  procedures,  and  the  right  to  remain  in  one's  current  education  placement  during 
the  pendency  of  any  complaint  or  — 'oceeding  pertaining  to  identification,  evaluation,  programmiitg  or 
placement. 

One  of  the  primary  purposes  of.  IDEA  was  to  ensure  that  gU  children,  laduding  those  wid> 
bdiavioral  needs,  receive  an  appsp     :te  education.  When  Congress  created  the  broad  entiUement  in 
Ais  statute  in  197S,  it  wu  respond -:j  to  an  extensive  history  of  mistraatnwni  and  exclusion  from 
school  of  children  with  disabilities.  Induditig  those  with  betuivloral  problems;  it  also  recogniaad  that 
odicrs  were  denied  appropriate  education,  misclassified  or  had  uoideotified  disabilities.  Pasaaf*  of 
A»  Ao  was  A*  culminatioD  of  Ugiaiativ*  anampu  by  Congress  begun  in  1966,  to  addraaa  ike  i 
fUhtre  to  provide  disabled  children  educational  opportunity  that  had  been  long  oonsiderad  dw  li^  of 
mnry  otiter  American  child.'  At  regional  hearings  numerous  parents  and  aducators  riltraaaad  lb* 
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widapnad  firilure  of  itatts  to  provide  the  breadth  of  supportive  services  neccesary  to  meet  tiia  wiad 
Bead*  of  cbildrea  having  disabilities,  inchiding  individualized  tutoiiiig,  behavlor-madyicahoii 
pmgrmu,  psychological  counseling,  vocatioDal  traiziiag.  and  seif-taelp  and  sdf-care  skSls  miaiac 
proKrams.  In  an  obsetvaiiou  tlUl  pertlneu  to  the  subjca  of  dits  hearing  on  discipline  relatad  wfras 
twenty  years  later,  David  Hartley,  then  Speaker  of  the  Mmirhusettt  House  of  Represeaiitives, 
testified  that  '(c]hlldreo  have  bean  denied  an  education  bacaose  of  their  adjudged  iDOorrigibiltty  or 
maladaptive  behavior  or  because  many  local  eomnwdties  have  long  resisted  measures  to  inaugurate 
publiefy  tifiported  eurriculums  for  tiu  handicapped  as  a  misguided  eeonomie  measure.'* 

Moreover,  despite  most  stBte  constitutions  guaranteeing  a  right  to  education,  most  states.  «ten 
and  increasingly  so  today,  have  legal  provisions  authorizing  school  audiarities  to  exclude  certain 
students  ftom  public  schools.  Congress  incorporated  in  the  Ka  the  conciiutionally  based  non- 
exclusionary  principles  from  the  ground  breaking  Mills  and  PARC  cases  that  no  child  with  disabilities 
is  too  retarded,  too  disturbed,  or  too  much  of  a  behavior  problem  to  be  excluded  from  or  denied 
his/her  right  to  public  education.*  In  adopting  die  principle  of  'zero  reiect'.  Congrcu  was  dearly 
aware  of^cfaildreo  with  disabDitles.  ranging  from  mild  to  severe,''  and  the  complex  and  fbundatiooal , 
nature  of  their  educational  needs. 

Consequently,  in  requiring  that  all  children  and  youth  with  disabilities  be  provided  an  appto- 
priaie  education.  Congress  thoughtftilly  required  die  provision,  not  only  of  instruodonal  services 
which  are  traditionally  considered  to  be  'educational,'  but  also  of  certain  supportive,  or  'related 
sarvicw*  needed  for  tte  child  to  benefit  from  his  or  her  education  program.  20  U.S.C.  SII401(  )( ). 
To  accomnodate  the  educational  needs  of  a  child  with  disabilities,  schools  are.  therefore,  required  to 
provide  a  coopreheosive  range  of  services,  including  but  not  limited  to  counseling,  psychological 
terviees,  and  worldng  wiiA  those  problems  in  a  AUd's  living  situation  (home,  school,  and  community) 

that  effea  die  child's  adjusotteni  in  school.  34  C.F.R.  S300.16(b)(2),(>).(12}(iiHiu)(«ophatl* 
added).'  His/her  lEP  must  be  used  as  tiie  primary  vehicle  for  attaining  such  outcomes.  EBP  foals. 
shoit-tem  and  long  term  objectives,  and  specialized  instruction  and  related  services,  and  awalnative 
measures  ought  to  be  desigiiBd  to  enable  the  student  to  meet  the  educatioiul  performance  staodards 
and  outcomes  established  for  all  students  wtdi  any  necessary  supports  to  meet  his/her  needs.   School 
districtt  oust  under  IDEA,  as  written,  keep  abreast  of  promising  methods,  strat^es,  and  new 
technologies  for  meeting  ttie  educational  needs  of  all  students  with  disabilities,  and  utilize  diis  'sate 
of  the  an*  knowledge  in  devdopiog  and  implementing  lEPs,*  ''^'"^''x  stTategies  for  developing 
qipropriate  behaviors. 

No  Basis  Biiats  for  Craatiog  Loopholos  to  the  Procodural  Safcfuards  imdar  IDEA. 

School  OfTldals  Arc  Authoriiad  to  Remove  a  Student  «irith  DisabiDtici  Who  b  Donceraus 
to  Self  or  Others 

la  iBterpretlng  the  so<alled  'stty-put*  provision  of  the  IDEA,  20  U.S.C.  iI41S(e)(3}.  the 
Supreme  Court  esplieitly  recognized  that  Congress  did  not  leave  school  ofHclalt  powerless  to  deal 
with  dangerous  students.  Local  school  officials  are  not  precluded  "from  using  [their]  normal 
procedures  for  dealing  with  children  who  are  endangering  themselves  or  ottiers.'  108  S.Ct.  it  60S. 

In  a  genulae  ongoing  safety  emergency,  where  die  student  is  eodaogering  him/herself  or 
others,  school  authorities  are  authorized  to  use  the  normal  emergency  procedures  for  removing  the 
child,  including  removing  the  studem  from  the  classroom,  the  school  building,  or  seeking  die 
assistance  of  die  police  if  necessary.   Such  action  is  consistent  widi  die  sianiiory  requireotieBts  of 
IDEA  and  1504. 

Once  a  deunnination  has  been  made  diat  the  student's  inappropriate  bdiavior/oooduct  is  not 
related  to  the  student's  disability  or  to  an  inappropriate  lEP  (e.g.,  Ailing  to  address  behaviora] 
management  needs)  or.  an  SEP  not  being  properly  implemented  (teacher  absent,  no  qualified  substimu 
implememivg  required  program  necessary  for  behavioral  consistency),  a  school  district  can  subject  die 
student  to  a  range  of  disciplinary  sanctions  consistent  with  bis/her  lEP.  including,  e.g.,  timeout,  loss 
of  privil^es.  detention,  or  suspension  for  up  to  ten  school  days,  a  'cooling  down'  period  during 
wMsk  sciiool  officials  can  initiate  a  review  of  the  pupil's  individualized  education  program  and  seek. 
if  aocessary.  parental  consent  to  an  interim  placement. 

The  sdiool  district  con  also  seek  fo  dbange  the  ttadent's  eduonianal  placement  because  it  does 
not  teem  to  be  efEcctive  by  following  tiie  procedures  required  by  IDEA  and  |S04.  i.e..  notice  to  the 
ponais.  reconvening  the  studem's  lEP  team.  etc. 

If  die  sdiool  believes  that  the  atudcnr  is  dangerous  lo  him/herself  or  others  and  tliat  an 
aaergeocy  situation  continues  to  exist  which  requires  the  student's  removal  from  his/her  current 
plawmrot  for  a  period  in  aguees  of  ten  school  days  moA 
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te  pwcoto  do  ODt  afrae  with  tiie  school'i  Mwimmt  aadyor  an  agraemeot  fiuooi  ba  nadMd 

bfltwMo  idiool  and  panna  about  an  altarnadva  appropriate  placcmcot  (e.^..  panois  lajaet 

homabooBd  2-5  br>.  per  day),  and 

the  pareota  have  filed  a  wwnplaint  asaaitias  the  atudant'i  richt  to  ranaia  ia  bia/her  ewTaat 

placement;  then 

the  local  educatkn  agency  may  leek  an  lojuncilaa  from  a  cour  of  oompeceot  juriadictton  [i.e., 

fadenl  dijtrict  court  or  proper  state  trial  coon  but  not  a  juv«oile  court  that  it  not  otherwiM 

■nbnrlzad  to  bear  appealt  of  ipedal  aducaunn  complalui  Doder  20  U.S.C  |)41S(eX2)]  to 

exclude  the  child  from  bii/her  cuireu  education  placement. 

Finally,  It  ii  not  neceaaary  for  achool  ofnciali  to  acdc  an  Injunction  consistent  with  Hanie 
under  IDEA  ^  the  student  with  disabUhics  brings  ^firearm  to  school,  and  sucb  condua  is  unrelated 
to  bia/ber  disability  (e.g.,  a  child  with  a  severe  cognitive  disability  is  given  a  firearm  to  bring  into 
school  by  other  students  and  be/she  docs  not  comprehend  that  it  is  a  weapon].   If  the  posseesion  of 
die  fireaxn  is  unrelated  to  the  s&ident's  disability,  the  student's  lEP  team  may  place  him/her  in  an 
attematlve  Interim  educational  placement.  In  accordance  with  state  law.  for  up  to  4S  calendar  days  - 
even  over  panntal  objection.   Even  if  the  student's  conduct  in  bringing  the  firearm  to  school  is 
related  to  his/her  disabllixy.  and  the  school  officials  believe,  nonetheless,  that  the  student  is  dangerous 
and  iteeds  to  be  excluded  from  his  current  educational  placement,  the  school  district  can  use  its 
nomal  emergency  procedures  and  seek  a  coun  order  to  dunge  the  plmcemeot. 

BwisHng  Law  Can  Be  EffectiTely  ImpliaaUad 

Contrary  to  all  rhconlc,  existing  law  permits  school  authorities  to  remove  any  child,including 
those  with  disabilities,  from  his/her  current  educational  placement  if  he/she  is  dangaroiu  to  self  or 
others.  There  have  been  fewer  thaa  a  half  dozen  reported  decisions  over  a  period  of  7  years  since  the 
Hsalg  decision  in  which  where  school  districts  have  actually  gone  into  a  court  of  compeunt 
jurisdiction  to  eiyoin  a  child  with  disabilitiea  from  attending  school  because  the  youngster  is  allegedly 
dengerous  u  self/others.  The  truth  of  the  maixer  is  that  these  court  ordered  injunctions  are 
infrequently  sought  bteaus*  ran  Is  the  ease  ynhtn  a  school  dlsiria  is  able  to  demonimae  that  a 
tntdeiu  ts  dangerous  to  hlmteV,  heru\for  others  that  a  parent  wUl  disagree,  file  a  complaint  and 
invoke  the  audani's  'surypia'  rights.  Parents  of  children  with  disabilities  are  no  difTereat  than  other 
parents  -  they  do  not  warn  their  children,  who  may  be  even  more  vulnerable,  being  left  in  a  situation 
where  ttiey  be  a  danger  to  diemselvei  or  others.    In  my  experience  the  schools  have  prevailed  in  the 
very  few  iastancca  when  parents  refused  to  concur  in  a  aehool's  proposal  to  remove  a  child,  who  is 
alleged  to  be  dangerous  to  self  or  others,  from  his/her  current  education  placement  for  a  period  in 
exoaas  of  na  achool  days,  and  where  there  is  a  predictte  for  a  finding  of  dangcrousness. 

The  lack  of  eases  arguably  attaaa  to  the  effectiveness  of  current  law  and  its  succanftil 
ifliplanaaatlon.  School  districts  do  not  routinely  seek  prdiminary  bjunetions  in  coun  because 
rally  concur  with  school  authorities  when  their  children  are  acting  in  a  way  aa  to 
'  satf/odicrs.   Consequently,  school  districu  do  not  need  court  intervention  to  override 
I*  laiaiag  children's  *stty-put*  rights.  In  those  instanms  where  parents  do  not  concur  with  the 
school's  pioposal  to  remove  titeir  diild  for  more  than  10  school  days,  school  authorities  presumably 
assess  whether  they  have  the  evidence  to  datnonstrau  diat  the  studeot  poaas  a  danger  to  self  or  others, 
and  whedier  they  can  demonstnts  that  the  school  has  made  reasonable  efforts  to  mmimiae  any  risk  of 
barm  through  the  use  of  supplementary  aids  and  services.   Liftit  v.  Parkway  C-2  School  District.  41 
F.3d  1223  (Sih  Cir.  1994). 

Despite  tiu  dear  message  to  school  adininiaraiDrB  that  they  have  an  ongoing  duty  to  educate 
students  widi  disabilities  and  caiuiot  unilaterally  remove  them  from  their  educational  planraiwitt.  the 
fke^iMkcy  with  whidi  UEAs  attaa^t  to  coidude  thcee  students  under  the  guise  of  'serious  behavioral* 
concerns  aitd  'violence'  in  the  schools  vehemently  argues  against  an  iou  of  increased  flexibility  being 
provided  to  SEAs  and  LEAs  to  remove  studenu  from  diaabllldes  from  the  classroom.  To  date,  there 
is  little  evidence  m  substantiate  that  a  need  for  sudi  flexibility  exists.   Nor  has  any  data  been  collected 
to  suggest  dMt  students  with  disabilities  are  die  causa  or  source  of  violence  in  our  public  education 
aystem. 

Moreover,  h  is  partlculariy  cgr^kms  that  the  ooDceited  lobbying  effort  to  undermine  the 
explicit  mandate  of  Congrees.  as  affirmed  by  the  U.S.  Supreme  Court,  accompanies  the  new  and 
apparandy  greater  understanding  of  many  school  districu  throughout  the  nation  toward  'inugratlng' 
studetits  with  disabUities  and  toward  using  dieir  lEPs  as  tools  for  enabling  them  to  attain  the  same 
edncatkmal  outcomes  expected  of  all  students.   Apparandy,  'inclusion'  is  OK  if  we  ensure  state  and 
local  achool  districts  a  ni^r  loophole  for  dimin^ing  those  particular  students  with  disabilitiaa  who, 
a>  *e  children  in  the  ^dills  and  PARC  cases,  are  still  not  quite  'acceptable.'   Any  eroaion  of  mistiag 
law  by  amaading  section  141S(e)(3)  tt>  ereau  forifaer  'exceptions*  will  have  d>e  effect  of  giving 
scteei  administrators  die  abaolutdy  wraitg  meaaage,  i.e.,  that  it  Is  acceptable  not  to  addraas  die 
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,  —tin  ml  and  bchavktnl  DMds  of  studMitt  widi  dUAUities:  that  it  is  aecaptable  to  d«qr 
I  Ml  «d  ipptopriite  public  aducation,  to  wgracate  dum,  to  axcluda  them  mil  in  Tlini  hrtr  Itll 


ImpBcatlom  of  Crwdnc  Adctitioiial  Loopbolat  for  School  OfHciala  tb  Remove  Unilatarally 
SMdantf  with  Maabllitia  ttvm  Thdr  Cnrrant  Educational  PlaflmMnts 

Any  etfioR  to  arode  tho'basie  undarlyiag  prenuae  of  the  Act.  found  in  die  aoiir«3ielusionary 
principlaa  wpomad  io  MiJIn  and  CAK£>  tty  amaodioe  the  ataiute  to  expasd  the  Jeffords'  ncqitlon  to 
the  *auy<put'  pnviaion  pf  IDEA  will  have  devastating  tmplicatioiu  to  atudeats  with  disabilities.  First 
aad  fbranioat.  tucb  ai)  action  wni  undeniilDe  the  efEectivcaess  of  the  current  statutory  protection 
wludi  has  acted  as  a  catalyst  for  sdiools  to  become  more  intwvative  and  committed  to  educating  all 
cbOdraa.  ieoond,  any  adidlUoiial  ctannoty  axcepdon  will  open  a  hufe  and  unnecessary  loophole  where 
existing  law  adequately  authorixaB  school  districts  to  act  nsponsihiy  and  oonsistem  with  IDEA. 
Moreover,  u  discuiaed  above,  the  rationale  for  an  eoueption  is  lacking  other  dian  to  provide  an  'out' 
for  diakkli  tet  are  not  ixn^enanting  current  l^al  requirements.  Existing  law  speaks  u>  any 

I  a  atudeot  poaes  a  danger  to  sdf  or  othen,  and  calls  for  reconvening  of  a  proper  team 
ttamlMkiwtncmM  to  review  tt>e  student's  lEP  and  consider  modifications  or  imarvantloM  that  could 


wltb  OiaabUiti«  who  Bngagc  In  Diantptlve  Bcfaavtor 


If  a  sudant's  behavior  is  not  'substantially  likely  to  be  dangerous  to  self  i>r  otbaca'  b«  Is  ao 
out  of  eooirol  or  disniptive  that  praramably  he/she  as  well  as  odiers  cannot  leam.  it  is  unlikely  that 
the  sBidant's  lEP  will  be  fbund  na  be  'appropriate,'  'fiiily  implamaoted'  or  'calailateri  to  enable  die 
stndent  to  beocAt  from  Ills  education  program.*  Parents  «^  are  woridng  in  a  paftnership  with 
school  parsooari  In  developing  their  cfaDdrai's  lEPs,  must  be  able  to  trust  dut  every  efEon  will  be 
made  to  iapieacat  a  pioparly  developed  appropriate  educational  program,  and  not  to  worry  that  if 
their  diild  doca  a.  be  or  she  will  be  nbject  to  being  unilaterally  removed.   Instead  of  uniltterally 
making  to  rvnove  a  child  wjho  is  not  gmftnling  or  benefiting  from  his/her  educational  plac-ement, 
school  admiaiitntors  must  aantimie  to  work  in  eoncen  widi  parents  -as  is  required  by  current  law  •  to 
rattovaaa  die  tamn  of  qualified  educators  and  the  parents,  review,  revise,  consider  and  try  alternative 
'  straiagiea.  induding  as  necessary  a  proposed  modificttion  in  the  child's  plademant,  and.  if  necessaiy. 
a  removal  fion  the  stndenf  s  current  placemem  for  10  school  days. 

/  After  20  years  of  sdwol  personnel  and  parents  buUdIng  a  system  together,  it  is  ludicrous  at 

beat  to  auggast  without  svpponint  data  that  the  need  exists  to  cnaate  a  signiricam  loophole  in  the  noo- 
^.i,..i......  .^.^ipjg,  fi^  underlie  this  Act.  Assuming  die  school  has  woriced  with  the  parentt  to 

develop  ap  VEf  which  provides  apprppriate  specialixad  instruction  and  such  supportive  services  whidi 
arb  be^  inylememed  by  competent  qualified  jpersonnd.  diere  is  litde  likelihood  that  a  parent  will 
resist  a  proposal  to  move  a  yondi  n  a  more  reatrictive  stting  wheh  alterudve  strategies  have  tteeo 
nnaunTaatftil  and  the  nwdifiad  plan  contains  provisions  to  enable  the  child  to  move  back  as  he/she  is 
able  to  be  suoceasfUlly  intagrated.  When  die  best  education  driven  Judgment  would  preeumably  derive 
from  the  properly  convened  lEP  taam,  there  seems  little  basis  for  argung  that  an  exception  should  be 
written  into  die  'stay-put*  requirement.  In  diose  very  rare  ■"■»•'"•«'  in  which  die  parents  and  school 
personnel  cannot  agree  to  a  pnpoaed  modifiGation  in  die  student's  program  and/or  placement,  and  the 
school  district  can  demonstrate  diat  the  child's  behavior  is  substantially  disniptive  of  die  education  of 
otiiers,  the  school  distria  praaumably  could  seek  an  injunction  fh>i&  a  court  of  competent  jurisdiction 

.  eoosittan  widi  Hanig- 

ChlMno  Not  IdcotUM  as  Having  a  DiaabiUty  Who  Have  Evaluations  finding 

,   Ik  makes  little  sense  to  create  a  loophole  in  die  statutt  to  bar  diildren  not  prawkMudy 
determined  to  have  a  disability  from  seeking  an  evaluation  and  coming  widiin  die  protection  of  die 
statute  duriiig  die  pendency  of  a  determination  of  their  eligibility  and  any  appeal  thereof.  The 
poipoee  underlyiBg  diis  Act  was  to  ensure  that  all  snidents  widi  disabilities  are  provkled  a  free 
ap^opriate  public  education.  Tha  Act  itself  indudes  es  a  basis  for  digibility.  disabling  conditions 
diat  maidfBst  diemsdves  duougfa  hiappropriate  or  chdienging  behavkirs  diet  may  require  the  spident 
to  need  specialiaad  instruction,  iodudiag  such  supportive  services  «s  psychological  counsdling. 
bsbavlor  modification  or  habavionl  nanagetnent.  Many  state  statutes  and  regulations  induda 
<UtdpliBa(y  suspenskins  as  a  eritaria  far  referral  fior  evaluation  of  a.soident's  possible  need  m  receive 
spadd  education.  Ibe  OfBoe  fbr  Civil  Rights  and  die  Office  for  Specid  Educatkm  Programs  of  die 
U.S.  DepailMieiii  of  Education  have  issued  letters  of  finding  diet  locd  school  dtetricts  have  fdled  u 
med  tfadr  childiind  obligatkms  to  identify,  locatt  and  evduaie  dl  diUdren  widi  disdiHities  in  need  of 
ipariri  aiMttton  on  the  basis  of  districtt'  fUlure  to  respopd  to  multiple  disdplioary  saacrions. 
■MftMlfo*  of  inappropriate  behavion  and  evUence  of  socid  and  emotioad  difRcultiaB  iiaaifei  ing 
vik  n  MiHl's  abUliy  to  baneBt  from  his/bar  education  program. 
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Threogtout  Ibis  prdode  to  Reauttwrization  of  IDEA,  there  bu  been  a  rising  efaons  of 
outrage  about  students  who  have  not  previously  been  identified  as  having  a  disability,  bat  «bo  i 
gaoing  involved  in  some  incideu  warranting  suspension  or,  more  liicely,  expuisioQ.  atteapt  to 
manipiii«tP  ;be  sysiem  by  requesting  an  evaluation  for  eligibility  for  special  education  progiami  aid 
services.   Where  is  the  outcry  far  the  thntisands  of  children,  who  were  not  identified  and  referred  for 
evaluation  by  their  local  school  diurios,  and  who  but  for  a  disciplinaiy  suspension  or  eapolsion  thai 
cast  attention  upon  them  would  never  have  been  idemified  as  children  with  disabilities,  and  would 
have  been  excluded  from  the  special  education  and  rdated  services  wlxich  this  Act  guaranteed  dicm. 
Indeed.  Congress  found  in  1990  that  'diildren  with  serious  emotional  disturbance  remain  the  most 
undetserved  pcqxUation  of  students  widi  disabilities. "°  Fewer  than  one-half  of  this  nation's  childrca 
with  serious  t^nntinnai  disabUities  are  being  identified  and  provided  special  educatioo.   Once  again,  h 
will  come  as  no  surprise  that  no  data  has  been  collected  to  support  the  level  of  dnise  and 
manipulation  being  alleged. 

Before  finding  «vays  to  remove  more  studeats  wtih  disabilities  from  schools  based  on  'zero 
tolerance'  statutes,  it  would  be  worth  examining  die  likely  effects.    Already  S0%  of  studeots 
identified  as  seriously  emotionally  disoirbed  drop  out  of  school  before  they  graduate,  and  20%  are 
arrested  at  least  once  before  leaving  school.  35%  within  a  few  years  of  leaving  school."   Generally, 
about  38%  of  all  students  with  disabilities  drop-out  of  school  before  graduation,  and  dropped  out  with 
fewer  than  10  credits.   Students  widi  disabilities  from  low-income  families  and  from  minority  groups 
are  at  greater  risk  of  dropping  out  of  school,  and  in  addition  m  students  with  serious  emotional 
disturbances,  students  witii  mental  retardation,  learning  disabilities,  other  health  impaiimeott.  or 
speech  impairments  drop  out  in  significant  mimbers  (23-30%)."   Students  with  disabilities  compared 
to  studeats  without  disabilities  have  a  significanlly  greater  likelihood  of  being  on  wd&re,  having 
difficulty  finding  and  maintaining  a  job.   Finally,  there  can  be  little  doubt  but  that  students  with 
disabilities  left  at  home  without  provision  of  specialized  iutruction  and  related  services  will  become 
hnther  victimized.   Denying  them  necessary  eductfional  skills  and  services  is  hardly  consistent  with 
Goals  2000  or  even  welfare  reform  initiatives  to  the  degree  the  proposed  changes  seek  to  assist  people 
move  from  depeodeocy  to  a  heightened  level  of  self  sufficiency. 

Amending  the  *Suy-Put'  Provtslon  by  Requiring  a  DeUnnination  of  Nexus 

Any  proposal  to  expand  fiirther  dte  Jeffords  ametfrfmant  m  require  a  determination  of  aBa& 
between  the  posscssinn  of  a  firearm  or,  as  proposed,  a  'dangerous  weapon' ,  and  the  student's 
disability  as  a  prerequisite  to  a  sdKwl  district's  having  a  contimied  duty  to  provide  appropriate 
education  is  ill  conceived.    Such  an  amendment  would  uitdennine  tiie  explicit  non-exclusion  mandates 
of  the  Aa  by  limiting  the  continued  provision  of  appropriate  education  to  diose  students  whose 
disability  is  [in  the  eyes  of  others]  related  to  oondua  that  violates  school  rules.    Such  a  decision 
woold  be  ibon-tlghted  at  best  given  the  negative  outcomes  discussed  above  concerning  the 
significandy  lower  rates  of  school  cooqilction.  graduation,  continuing  education,  and  amplojnnant  for 
students  with  disabilities,  in  general,  and  their  significantly  higher  rates  of  involvement  with  the 
juvenile  and  adult  oocrcctioiia]  systems.   Moreover,  determining  whether  or  not  a  nexns  exists 
btlwaut  a  student's  disability  and  his/her  possession  of  a  particular  weapon  will  not  ^ave  any  bearing 
on  the  amount  of  violence  in  schools.   Requiring  prtxif  of  nexus  will  in  many  cases  require  expert 
consultation  and  testimony,  which  wOl  not  always  be  easy  to  reconcQe,  and  will  result  in  incrwavri 
litigation  and  costs.  Sudi  a  proposed  change  will  also  be  inequitable,  as  applied.  Failure  to 
demonstrate  nexus  needed  to  eidier  remain  in  a  particular  placement  or  to  continue  to  receive  an 
appropriate  education  will  disparately  affea  those  from  low-income  bmilies.  who  are  already  unable 
to  obtain  independent  evaluations  to  challenge  findings  by  sdiool  districts  and  who  will  be  finable  to 
afford  the  cost  of  services  of  psychologists  and/or  psydiiatrists  to  evaluate  their  children  and  testify  at 
hearings  dialleneihC  *  distria's  finding  of  'no  nexus.'   Hettce.  by  definition  any  80<a]led  'nexus' 
proposal  will  disparately  impact  on  children  with  disabUities  of  color  who  are  disproportionately 
represented  among  children  living  in  povtRy. 

Any  attempt  to  condition  continuaiion  of  a  student's  right  to  receive  an  appropriate  public 
education  on  proof  of  a  causal  nexus  between  disabling  conditlon(s)  and  condua  merely  fiicUitates 
exchuions  whidi  Congress  wisely  intended  to  eliminate  and  prevent."  Now  is  not  the  time  to  write 
in  an  explicit  exception  for  non-oexus  related  behavior  -  this  would  be  an  irreversible  step  toward 
undermining  the  basic  rights  of  smdenre  with  disabUities  under  IDEA. 

Other  Concerns  Reforming  the  Proposal  to  Amend  Section  1415  to  Authorise  an  Bqwdlted 
Hearing  befare  an  Administrative  Heuing  Officer 

Another  proposed  legislative  change  to  IDEA  would  allow  school  districts  to  utilize  an 
independeni  hearing  atticer  (uuttad  of  a  court  of  competent  jurisdiction  as  current  nqutni)  for 
potpoaes  of  laelrlng  an  ameigerfy  order  to  change  a  student's  educational  placement  in  diat  limited 
inannff  whan  a  school  distria  and  a  parem  do  not  agree  that  a  child,  who  has  been  suspended  from 
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idMMl  ior  MB  (10)  school  days^  is  substantially  likely  to  be  dangerous  to  self  or  others.   Bwad  on 
many  ymn  at  experience  «««i«»inE  in  the  representation  of  chQdren  with  disabilities  and  diair  psnMU 
beiore  state  ixid  local  bearing  officers.  I  am  particularly  concerned  about  real  and  potential  (nas  in  ibc 
sdection  process  of  the  hearins  officers,  their  lack  of  impartiality,  indepeadeoce.  as  wdl  as  their  lewal 
of  legal  training,  and  die  implications  of  their  making  sudi  critical  decisions  in  a  hearing  where  the 
rules  of  evidence  are  not  required  to  apply.   Furthermore,  the  scope  of  the  independent  hearing 
officer's  authority  should  be  limited  to  dianging  the  education  placement  of  the  student  with 
disabilitie.  This  is  consistent  with  the  current  scope  of  the  Jeffords  amendmeot  whidi  guarantees  tiiat 
while  the  tfxHJw^t  is  in  the  alternative  interim  placement,  a  properiy  convened  lEP  team  shall  meet  and 
detennine  the  qipiopriate  education  program  for  the  student.  Finally,  any  proposed  language  in  the 
aoModment  dtat  require  a  student  to  remain  in  the  interim  alternative  placement  determined  by  the 
baarioi  officer  beyond  the  otherwise  limited  4S  calendar  days  during  the  pendency  of  a  complaint 
fitad  by  a  parent  might  seek  n>  diallenge  the  bearing  officer's  determination,  has  the  constructive 
•ffact  of  waiving  die  parent's  due  process  rights  granted  under  section  141S(b)  and/or  (c). 


•Chris  P.  v.  Montgomery  County  Board  of  EducaHon.  753  F.  Supp.  922  (M.D.  Ala.  1990). 

*  &£  20  U.S.C.  fil413(a)(3)(B);  fs  llss  Timothy  W.  v.  Rochester  School  Distria.  875  F.2d 
9S4,  973  (Ist  Cir.  1989^.  cen.  denied.  110  S.Ct.  519  ('...educational  methods... are  not  static,  but  are 
eoanamly  evohring  and  improving.  It  is  the  school  distria's  responsibility  to  avail  itself  of  these  new 
appcoachies  in  providing  an  education  program  geared  to  each  child's  individual  needs*). 

'  BrwrdnfFdiicatinnv  gnu/jty  458  U.S.  176,  at  205-206.  208-209. 

*Siansiics  compiled  by  ttie  OfHce  of  Education  estimated  that  of  eight  million  children  with 
disabilities  in  the  United  States,  nearly  two  million  were  excluded  ftom  public  schools,  and  more  than 
ftmt  Billton  of  diese  children  ««re  raceiviog  an  ina|^ropriate  education.    Moreover,  the  ^9*^  revved 
thK  cUldicn  and  youth  of  all  ages  who  were  excluded  or  receiving  inappropriate  education  included 
82%  of  abidents  with  emotional  disturbances.  67%  of  students  with  multiple  disabilities,  and  17% 
with  Baatil  retardation,  and  88%  of  those  with  learning  disabilities. 

Education  for  All  Handiopped  Children,  1973-74:  Hearings  on  S.6  Before  the  Subcommittee  on 
The  Handicapped  of  the  Senate  Committee  on  Labor  and  Public  Welfare,  93rd  Cong..  1st  Sess 
(1973-74).  at  346  (emphasis  added). 

*  See  pHllBYtvania  Association  for  Retarded  Children  v.  Commnnwenlth  of  Pennsylvania  343 
RSupp.  279  (E.D.  Pa.  1972).  MUlS  v.  District  of  Cnlumhia  Board  of  Friucatinn   348  F. Supp.  866 
(D.p.C,  1972).   In  the  consent  agreement  in  PARC  v.  Pennsylvania,  smja,  the  court  accepted 
plaindffjs'  position  based  on  expert  testimony  that  all  children  with  retardation  are  capable  of 
benefloing  from  educaiion  and  training,  and  cannot  be  excluded  on  the  basis  of  disability.   The  court 
>»  Mills  V.  D.C.  Board  of  Education  beld  the  exclusion  of  aU  children  with  disabilities,  whether  they 
were  labeled  retarded,  hyperaaive,  or  'behavior  problems'  to  be  violative  of  the  equal  protection 
principles  embodied  in  tiie  fifth  amendment;  and  that  due  process  requires  that  a  fiili  and  fair  bearing 
precede  exclusion  from  or  placement  in  a  special  education  program.  Id.,  at  875. 

^e  term  'children  wiOi  disabilities'  is  defined  under  IDEA  [20  U.S.C.  fil401(aXl)(A)l  to 
include  children  whose  disability  is  characterized  in  part  by  behavioral  difficulties.   See  e.g. 
'maoially  retardation.'  34  C.F.R.  5300.7(b)(5).  'serious  emotional  disturbance'  34  C.F.R. 
l300.7(b)(9)(iKC). 

•nie  comment  to  34  CJ-R.  5300.16  expressly  recognizes  dtat  this  list  of  "related  services"  is  not 
mbastive,  and  may  include  other  developmental,  corrective,  or  supportive  services,  including,  e.g., 
provisim  of  a  oofr^n-cme  aide  in  school,  behavior  therapy  and  parent  effectiveness  training  and 
oomiseling  ontside  of  school     See  Lorraine  S   v  Wa.<hinrton  County  Board  of  EducMinn  Nn  93-13- 
aV.3-BO.  October  19.  1993  (E.D.N.C.  1993). 

*  5SC  20  U.S.C.  51413(a)(3XB);  SSE  bISQ  Timothy  W.  v.  Rochesier  School  Di«trid   875  F.2d 
954.  973  (1st  Cir.  1989),  £S£L  dsoifid.  110  S.Ct.  519  ('...educational  methods.. .are  not  static,  hut  are 
constantly  evolving  and  improving.   It  is  tiie  school  distria's  responsibility  to  avail  itself  of  these  new 
approaches  in  providing  an  education  program  geared  to  each  child's  individual  needs'). 
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■>H.R.  Rq).  No.  S44.  lOlat  Coa£..  lad  Scu.  (1990)  ai  39. 

"U.S.DepL  Ed..  Sixteend)  Aooiul  Report  to  Coogiess  on  tiie  Implemenution  of  the  Individvak 
wkh  DkabUitiM  Education  Act,  1994.  109-110. 

'^.,  pp.  97-99. 

**  Home.  108  S.  Ct.  at  S96-7.  604-5. 

[Whereupon,  at  4:46  p.m.,  the  subcommittee  was  adjourned.] 
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